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man, or maihem in great in the main ſtream 
rivers below; the 


a This a eee the admiral in any river or 
r =0-432- enlamn; Arr rv apt Which anf 
the death of a man and maihe m otter 
But CC — 
| $5400 ru and therefore the king's bench or the general 
— — and determine ſelo- 
nies, c. in the county, n 


with the court of admiralty. As 9,01 MEN'S MED! 
And as well the porones af the. county, "as of che adm 
ral, may take inquiſit ions upon ſuch deaths | in 


— ans r 


in by proofs | 
and hold their ſeſſion where/they.pleale, tho they did often 
commiſſion 


even before the ſtatute of 28 H g. proceed 
under the great ſeal, and by inquiſition. 50 


By the ſtature of 28 Kl. f. « wr the courle. of pro- 
— in criminal cauſes is ſettled in a different method, 
in which theſe things 


— | 


of great (fbr ſo is the record and 
„ W nigh the ſea the admiral” ſhall have 
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Thus far in'peritraf of this commiffon, th E nE 
1. That touching pfracy upom the fe at thi day, i is 
commonly taken the common ka hath no coricertent juriſ. 
diction; 1 at 64 0 6 phe 
at ſex; khe cothiriffioners upon this Rattte catinof try 

ct dons ue lr," and befides the” ftarute pies ae 


common law takes no notice of the original fact. 0. F C. 
4 1 Butle#'s caſe cited 29 Elie; aße K. Some 


3. But if a 
che ſe, the &« 


the fete of 28 fl 8. e 

ih ene Venn confetti, wers d und for above 
theſe hundred years laft paſt there hath Been in the fue 
commilſion a conimon law cortrhiffion” of oper and + why 
and allo a comttiſſion of the peace and gad. delivery for” ali 


| for ſo much, 40 es withih the b bf an 
is a ctmmmiſſion of the peace, 


delivery, 


(0 x Lens. 250. 


— — — —— — — —— 


— 


3 — 


Hiftoria Pluciturum Corone. 


19 
: 


n 214 unt 1 % zr 
1. 1 12 1 15 15 {> 
1 114111 £34 „ 1 


Lacy was thus: 


l 


„ er 5 

OI fer led — and {er forth 
the ſpecial manner, and avers that it is the ſame death, and 
that the locus, K apy was given, was called Searbo- 


_ Fr poopie ann 
, The Kings. attorney demurred, and Mich 26 Elix, judge 


py 


"OL Th dC — 
limited to that neee .- 


— tho they extend 3 but 
then every county muſt have a particular ſeſſion of its own, 
for ſo much of the river, as is neee d 
COUnt y. meme GETS Un 

I the king the a commiſſion of ger ad e 
gaol- delivery to Or town not a county, a 
— var iſſue ſor the whole county, 
this ſecond commiſſion | after notice or à ſeſſion by virtue 
thereof determind and ſuperſeded the ſpecial commiſſion; 
but this is remedied by the ſtatute of 2 & 3 R NM. cb. 
18. whereby it is enacled, that ſuch — commiſſion 
ſhall not bo determind by the granting or fuzing-<e, a-gremmk: 
r > 

V. Special commiſſions of ger and zerminer: may be made 
for Gove Trial olſen: And ſuch were antiently very uſual, 
as touching labourers, weights and meaſures, and the like, 
for as a general commiſſion may be to hear and determine 
all offenſes, ſo it may be for particular offenſes. 

V. eee eee 
fenſes: Tho by force of ſome particular ſtatutes ſuch commiſ- 
ſions of inquiry may" iſſue, as upon the ſtatute of 23 H. 6. 
cap. 10. of lid md. farne dn — wor 0 
ters of miſdemeanor, r 
or treaſon, no ſuch cotamiſſhon uf ing oy 1 wann. 
able: Vide J. 5 Nac. 12 C. Reh p. 31. 

VI. A commilianto —— to inquire: Rog 
larly in all commiſſions ad euiliendum,/ U terminandum che 
commiſſioners ought. tw; proceed upon indien defore 
themſelves; de quo in >= wage . 
Bur it. hach been not unuſual in caſes eſpecially 1 
that, where an indictment is taken before juſtices. of cyer 
and terminer for an offenſe committed in the proper county, 
— TO AO to determine that indictment 

0 F - * 


o 
= . 


22 Hifteria - Blocitontn — 3 


6 e; — gait pleaded habe. 
muſt be tried before theſe ſecond commiſſioners by men of the 


coutity, Where the offenſs-was conmirted: . Vide: Co. N C. N 271 
_ c 390. n 1 


| . ( oy ie 
" ud ry oy infne further rowing ſpecial cms 
Some adds of parliament have commiſſions of this 
nature, as upon the ftarure ſur trenſons and ' felonies. com- 
mitted in another county by the ſtarute af 3 HS. % 3. 
tho vepeald a8 10 treaſons hy 1 2 P. AI. adh. 


8 to murders, —— ors — 


nen 5751 


B . — — | 


n 4 411 4 

* +; - ; 1 — 1 1 1 [11 ty o . k * T4 oon, 1 MA. 4 ty 
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bs: le wal ah" ee, 
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Concerning. general commiſſions 52 or 
. and texminer. 3 — 


N 


= - x; 7s 4 ** * 14 


e e aid dan my ere bind 4 Fu 
arii ordinarii, ſuch is the court of king's bench, the ſu- 
R 
. within the ſtatutes, that | per cis cap 


22 ITbe 
are thoſe, who are by commiſhon,- which: n 


3 —— to juſtices of aſſiſe and divers others, 
or 
bk. 


any three of them, — — 
ee r r — 4 
4 cra menu 
_ (O 1 And. 10). Moc wa Bt 6s | 


Heftorrd Perun 
eee . 


5 calle x'eommiſſidn of po- 
and U; N 
— 2 n 
— — —— 
that mention juſtices of ger and rerminer ; BR; 


2 5 5 3 
2. Both in ions of ozer and terminer and of 
e 
or more, thete may be additional commiſſions of aſſociation, 
and thereupon writs-are to iſſue to the former commiſſioners 
de admittendo is ſocietatem'; and if all cannot attend the ſeſ- 
———— omnes intereſſe non poſſitis,” tune vos tres vel 
tuo veſtrum, quos preſenter eſſa contigerit, (quorum aliquem 
ede A. K & H e ofe-rotimuc,) od. rams fack 
— ber IEG | 
3 Juſtices * 


ä rhe 0 


x * 3 Py : 
er enn 
g <A Y ® IJ , N | : l = 

. o . . n n 
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WY. of over , and cerwiner or gaal-delives vil they, 
without 3 their commiſſion is etermind; 
8 appointed only pro hac vice, yet they may 

continue their ſeſſions from day to day by adjournmens 3 the, 
like for all ocher comraiſſons. | 

But it is not always neceſſary ary nor uſual to enter their ad- 
zurnment on record, (tho it might be * in many caſes,) 
and then if it be not entred on record, their ſeſſion always 
relates to the firſt day, e e entred as of. 
the firſt da Fe 1 

ue in Gwe cle e necellary to enter Their 

urnments on record, ye $405 ee 
firſt day of the ſeſlon e r 
mers HIT, ORD ſheriff to return a 
jury the next day, or at any wing day, upon the priſo- 
er's ty, there pauſe bo,» recon maÞ;of 
the adjournment, of the ſeſſions to that day, otherwiſe it will 
be erronious, (becauſe without ſuch entry the whole ſeſſions, 
2 be ſuppoſed in law to be held the firſt day,) and out af 
F 
0 ac the firſt day of the ſeſſions either of ojer and. 
in or gaol- delivery, there be à felony committed and 
the party indicted for it, there muſt be an entry of the ad- 
jourament, at leaſt till the day of the indictment taken, be- 
caule otherwile the felony wall te ed in law to be com- 
mitted after the GT of felons. | 14 C. 1. 
Sampſon's caſe (4). 

4. Commiſſions of on and. terminer, gaol-delivery, ad. 
regularly all other commiſſions are determind 9 theſe 
i wk 1. By. a ſeſſion and non-adjournment, as before. 

= the king death: 2 is held, tho in ſtrictneſs of 
lay 40 termind by the king's death, ſo 
as no proclamation without an act of parliament can give 
them continuance, but they muſt ey new | 
Croke, 1 Car. 1. 5. 1. yet che ach they do by virtue of 
theſe.commiſſions after the king's death and before notice 
thereof ſtand pool . 3 Car. N W 

4 bY Sir 
owt .: "(9 e s 


4 


_ Hiftaria"-Plaritorum' Crans. 23 © 


Sir Randolph Crews eg. 3 By expreſs Sigur: <5": 
- writ, but this Superſede as by tho it be 4 | 
nino, yet is hot an abſolute 'regeal of the 
only 4 ſuſpenſion, for it may nay ved in e 
Proceuenab. 1 2 21. adjudged. 4. By the | 
cormiſſion of the ſane narure” in the fame county, 5, td 


tice thereof. 

ike: the the fret mii be demi 
at cares which is of three kinds. 1. 9 2 
the new commiſſion; n as to ' 
thoſe and thoſe only, to whom it is ſhewn. 2. By a prock- 
mation of 'the en een in the couney 3 this deters 
mines the former commilhon wholly. 3. ien in dr c 
| county, by force of the latter cornimſſion in the county. Coke, | 
4 cap. 28. f. 165. 
Ia generil oommi eee ee 
or the peace iſſue or the county at large; and afterwards 4 

ate "of ths! ks” e for cn toi, on. fo 
e ks rd cms he re cnn Fo 


N 1 7 eee 
miner, gaokdelivery, or the peace iſſue fot a particular town 
or city, not being a-county, or for the bes maritima, à ge- 
bs Cn 
Vol. II. G 


(Det „U 

2 i ow by 5 A ah 

* commiſſion either civil or herb wo 
of any office 


« tance, writ of „ now one, writ of 
« affiltance, or commiſſion of the 

„ ſhall be determiod . of 
„any king or queen of this tealm, bat 


. ſhall continue in full force for fix 


Mower opt pet? king or queen. of . this 
de- © realm, but ſhall remain in full 


TI 


„months next enſuing not with ſt; 
« ſuch demiſe, unleſs ſapeeſeded _ 
„ termind by the next — 


* 
„ giſo no original writ, writ of Nit 


35 


. 


+ £m 


1 as before, 
the dere 


ans of Cities, as it ſeems, (quere) and extends not to com- 
2 of Her and terminen. 40. Inſtit. p. 165. in mar. 
. | Pp IA . 
5" Bur if there be a general commiſſion of oper and er 
ver or peace for the whole county, and a 
ſpecial conalſion of the ſame nature to liberty, hundred, | 
or other precinct, as in a hundred, liberty, or franchiſe within 
the county, and both bear rofl Foe 1069 8h they all ſtand. 
| ways three come 
miſſions of gaol-delivery to the juſlices of aſkiſe, one for the 
county at larye, another for the franchiſe, another for the 


by virtue of the king's letters patents conſtitute their own ju; 
ſtices of 3 in the franchiſe and town ; and there- 


fore the 
bertatts, quam extra ; but of this vide cap. rox. 
But a commiſſion of one nature doth not f com- 
iſfion of oyer and ter- 
ubſequent commiſſion of gaol-de- 


converſo, for they are of ſeveral 
4. e 


three commiſſioners at whereof one of the 

and under their particular ſeals bearing date-fifteen = at 

leaſt before their ſeſſion, to the ſheriff to return twenty-for 
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muſt be by. precept in the names and under the ſeals of the : 
commilſioners, or hree of them, whereof one of the p 
un. Co. In 30. 5. 168. O- ididtm ep. 28. p. 164. 
and "the ar 844 to return = TIE filed to = 


S887 8. 'T 
3 l * 


But 15 in nt may be preferd ert po 
. "ads And „and Wc f the e day k * * 
ſore commilfioers K Ger and rerminer ſee" the 


cited 4 h IT b. 164. RE 15 Car. 1. B. R. Croke 
583. relblved: N omnes Juſticiarioſ Auglie, altho there were 
| 2 commiſſion of 2 in that caſe; but only of Her 
and rer miner. Accords H. 9 Car. B R. Chapman's 7 
beſore juſtices of cer and rerminer. 2 Roll. Abr 
e aw b ns or e of good 
' T..9 Car; B. R. Croke 315. 
But in caſes of 3 eee e 35 
bey cannot try the ſume ſeſſion, that the pleads to 
the indidtment, muchi leſs the ſame he is indified.” 22 B. 4. 
corn. 44. H. 11 Car. 1. B. R. Croke; p. 438 © 448. adjudged 
in "caſes got capital, Bumpſted's caſe in an indictment of ex- 
tortion, and accordingly ruled T. BR. Pue's caſe for 
ſeditious words” 2 H. 8. Kelw.'259. * ; 
rr 
to reteiye an indictment, Ar „ preſent; 
plead to it, and try it the ſame ſeſſions, T. 14 Fac. B. R. 
84 Rite's caſe judge good. 4 Co: Toſtit. cap; 28. p. 164. 
without' queſtion they may : nd there can be no difference afl. 
ſigned between ſeſſions of he peace and weer and ter miner in 
this caſe; nor between cauſes criminal and capital, for the 
offenſes riſe in the ſame county, and as there goes out a 
ſummons of gaol-delivery, lo there iſſnes « general ſuſnmons 
of the ſeſſions of the peace ; and that all conſtables, Nc. 
then attend; quod vide Crompt. nue 19 
ſuper" Articulis,” cap. 1 5. p. 558. p by, 
13 e e a bonttiriery of ehh the uſe hath 
commonly obtaind, that in caſes not capital both before ju- 
"tices"of eyer und terminer, and of the peace, he, that tra- 
verſeth an | indie, hath time to cry i * che next ſeſ⸗ 


15 * u 4 ag . ſion; 
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6. Commiſſioners of cer and rerminer cannot aſſign a co- 


roner to an approver, nor j 
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welegatum againſt perſons outla g 
8. By the ſtatute df 9 E. 3. ep. J. juſtices 
terminer, gaol - delivery, and 
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by the treaſurer and | chamberlams, by rs 


eſtretes firſt. 


1 
4 


1 0 


Is 
A 


75 


S 
oF 


F 
14k 


F 
115 


2 


= 5 8 


Placitorum Coronæ. 


Hiſtoria 


2 


2 
D 


— 8 


. 


the 


*coverd b 


Fj i $25 58125 


* 
5 


2 


EP 


IE 
8 
2 


* 
EY 2 
wH 


A | 
+ 8 2 — 
Hs Placitorum Corons. 3x 
6. Commiſſioners of eyer and terminer cannot aflign a co- 
roner to an approver, nor juſtices but juſtices of, 


p # 3 may. 4 Co. Inſti. p. 165 BC. 1 
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CHAP. v. 
Toulthi ut juſtices of ore. 


: | 8 

HIS court is by commiſſion under the great ſeal d. 
rected commonly to five or any two 4 
veſtriim A. B. vel C. D. unum eſſe volumus ad gaolam 
noſtram comitatis noſtri S. de priſonibus in ea exiſtentibus deli- 
berandis ; ſee the whole tenor of the commiſſion, In. 4 Co. Inftis. 
cap. 30. p. 168, 

"i By the ſtatute of 8 R. 2. 2. no man of law ſhall 
de juftice of his or common d verance of the in his 
own. c this ſtatute is expounded by 33 H. 3. cap. 24. 
to be me of the county, where he dwelleth ; and as to 
juſtices of afliſe a penalty of one hundred pounds is added, if 
he exerciſes. that office in the county where he is born or 
doth inhabit; but both theſe acts are uſually diſpenſed with 
by a ſpecial fenen 


By ſpecial pri ere Low 
don the lord mayor is 


the, quorum, 2 R. (11.4 a0» 
5 i che Of Norwich.” 8 


2. Juſtices of gol delivery may proceed againſt en 
(if i 0 bach upon inquiſition before the coroner or Ls other 


ces; and therefore juſtices of 1 
Ee e e 1h e of 
ry to be proceeded upon, whether they be felonis or tref- 
. ak ed ok dale $a. 4 E. 3. 
cap. 2. 
2 The juſtices f gaol- delivery after their commiſſion 
| ial e tl i a proce o d. deen impor 
theſe things, wiz, 
1. That upon ſuch &y and place Venire facias ones pri- 
in priſond domini regis com praditt exiſtentes vel per ipſum per 
_— dimifſ, * eorum attachiamentis & omnibus alis 
A | eorum 


2 Placitorum Coronie. 2 


| corum delibeiiitiones rangend Q& penes ſe remanent... - 
Youre Fai of the tar and plat > clhs beadieer. 2 nt | 
ber bundredo ad inquirendum pro domino nege & corpore comitatiy 
© redifti 3. Ac alios „ 
pradicto ad faciendam juratam inter dominui 
2 444 R proclamari facias dictam . 
N ee 
7 . vel ſeipfis, 
2 F. Kire facias etiam 
omnibus Fuſtici e ee, 
Pirafbua conflabulariis pacit, majoribus, ballivis, ſeneſcallis 
natim, ballrois hamdredoruſ N libertatum, qudd tunc fint ibi ad 
| faciendum” quod ad nici tum pertiner, & tw ad tunc fis ibi 
der = ad faticnilins-ea, que tuo © co- 
habeas ibi tam yomina Fufticiario- 


FX. EE 5 Vide mam inde. Raſt. Entries, 
7385 4. Gaokdelrvery 1. Vene ſariat de quolibet hunde 
24 tm milites, quam alios (), C de. qualibet ulla, ubi ifti 
Fries indifli exiſtims, quatuor boni, & r pen ad 
_  fackendum ea, n r 
_ wats] 
4 This is nok unlikes the e tie Ben ordne 
nor altogecher unlike the fümmons of che en 6 

quod vide Crompton dt Pace, N 27 which is in t 
11 

: Or it ſeems it ma > Cy me le Be 

CY ke 
IN 
verge; this; precept is accordinglys. 
TRICE ä 

· re- 

A e e ä 


. 1 Denne #+2 * 


1 * — lingo ming, 


. D 


m ee bet chat 
See older may take an indictment, try and 

e 2 4 22 E 4. Corone 44. | 
£ +: Balch: this le of ſummons of the 
very may be andfſhould be led, yet th map 1d the 
ſheriff ore t to return a pannel w any precept in 
writing to him, (as is neceſſary in caſe of juſſices of. oyer and 
terminer,) and the reaſon is given, becauſe there is a general 
command to the ſheriff by the ſummons of the 


0 F +=: * E 5. 


1 


. n 
; juſtices | Fn RI 4 guand 


rone 47. 


may or 


7. ake indiftments of felony of fuch 
| prilo 8, as are in gaol; this hath been accordingly reſolved 
and is the conſtant prachice, and ſo may juſtices of oyer and 


terminer: So that when the n both have a 
concurrent juriſdiction. 4 Co. Inftit. cap. 30. b. 168 U 16g. 
r and Mor- 
gan, N 29 Bliz- chere cited. And thereſore the caſe 22 
Mar. B. Commiſſion 2 4. and pgſch. 32 Elix, R. R. Purſell s'eaſe 
Croke, u. 10. p. 179. wherein it is {aid, that 2 
delivery carmot take ar indictment, unleſs ju- 

ſtices — and then they may take an n Alert a. 

| and try him a juſtices of gaol-delivery, is 

e en „ e is at * 

priſon; for if he be in priſon, the indiment againſt him 

may be taken befor them as juſtices) of gadl· dehrery, d 8 
ary 0 ner, or r 2m rnd: ils 

2. And ther Vuſtices of oer und terminer, 
and of ther fr 1 thei 


9 . 9. 4. Mo- 1 Coma 
24. e ee 3 


2 * 1 1 be r <F 9. If 
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9. H a petſon be let to bail, yet he is in law in priſon, 
and his bail are his keepers, — 8 
delivery may take an indictment againſt him, as well as if 
he were actually in gaot; but he that is let to mainpriſe is 
not in cuſtody, 21 H. 9. 33.4 9 E 4. 2. 4. 39 H. 6. 27.0. 
in the one caſe the entry is traditur in ballium,” in the other 
deliberatur per manucaptione mm. ** Fo 
10. . —ͤ —— for bigh 
treaſon, if they be in gaol,” and may try gire judgment 
upon them, as well as c ö Her and terminer a- 
gainſt the opinion deliverd H 1 5 Jac. B. R. Bumpſted's caſe. 
This appears' by theMitute of 1 B. 6. cap.7. vide 4 Co. 
Inſtit. p. 169. & libros Ih, and it is conſtant experience. 

11. By the ſtatute of I B. 6.” % J. the fu com- 


miſſioners of e po wer to give judgment _ 


— 


3» 
nd. 


—w_ ____uk 


A repriev and altho it be ma 
quere, Dy. 20 5. 4. whether they may as well awd exect- 
a f ven by the commiſſioners of 


. wo ſeems to be without queſtion they 
common law, if a perſon be in- 
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A . They mpy agn a gerne an approve ne 
22 rocels againſt the appellee in a forein ie 
e cn 
by 4. The ſheriff is to. deliver unto the juſtices of gel de- 
her the names of all pexſons,in in gaol, or that are bailed 
en, 


N If a flarure limit ſpecial N 
eee 1 
cap. J. it is doubtful whether juſtices of gal- delivery, yea of 
yer and terminer may e but upon 
ſtatute of 7 H. 7. cap, 1. Which ſpeaks only of juſtices in the 
coun exher the eee or 

1 may hear and determine it. 

it > By the ature of 3.6, 8. ch. 12, The. juſtices of gaok 
yon por] Cer en tg to reform 
— 3 ing 


is ore tem. 

fi, ee: that altho u on tri of flor 
the king's bench or ever and terminer, if the priſoner chal- 

17 — ren as he may, ſo that there be not 

cient e pannel, there is to be a Tales gt ted 


by precept re le, as the cale requires, yet before j of 
ol-delivery the priſoner gets no time by it, for the — 
by che command. of of the court ere temu may enlarge the pan- 


nel without ai formal precept : Vids Kamf. N. C. Lib. III. 
E e n Tales * — granted by 
Precept betore RY nnn 
15 e pb, wh ml pl 
* FE By the ſtatute of 9 K. 3. cape 3. The dd dee 

den Scermind arp be deliverd to the teaſurer and chm: 


586 ae Placitordm "Corone. 


bench by certiorgry, and from: eee 6 
o againit B. I 11 Car. B. R. 2 Raul Ar. 96. -Stori, 

- 44 Fre of 

ies, «ple new Cheer. N way 

re en eRs 26 H. B. cap. 6. — 


220 Mate uach 3 ſaid ber- 
ties; and that nd perſim within the ſaid liberties be compel- 
lible by authority af this act to out of the ſame be- 
fore ather juſtices of aſſiſe, — or of the peace, 
e eee e erer err 


cinque-ports ought to be obeyed as by other juſtices 
franchiſes, 2. That yet where franchiſes of 
were antiently granted to abbots — 


. Edmunds-Bury, there is a 
very for that franchiſe. 3. That this reſtriction of fitting 
Within the franchiſe extends ——— 
8 for that ä * 
14 | | 
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is held; bucthis is but directive | 
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Touching. tbe \ power of juſtices. of aſſiſe 


Tur fertled 
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of the record might be fent down by nif 
ue. 22 E. 4. 19. 5 Mar." B. Cron. 231. 
cl 1. 4 Co. Rep. 43. . Bibith's cafe. 
And the like may 
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14 H. 6. cap. 1. there hath been variety of opinion touching 


to treaſon concerning coin upon the ſtatute of 3 H. . cap. 7. 


it is expreſly directed, that they ſhall have a commiſſion for 
the hearing and determining that offenſe ; thus mf. Lib II. 


cap. J. f. 57. & 58. Again, others have thought, chat they 


* not any ſuch original power without a ſpecial 
on enabling them to hear and determine felonies original 
but that commiſſion, as it ſeems by the ſtatute of 27 E. 
cap. 2. is called 4 writ, but is in truth no other than a com- 
naming of them juſtices of ni prius is nothing elſe but 
deſcription of thoſe perſons, to whom commiſſions 
delivery ſhall. be dir 
ces of gaol- delivery. | 
Others have thought, and -_ truly, _ the juſtices of 
nifi prius have not any original power of hearing and de- 
3 :nditments. of felony without a ſpecial commiſ- 
{inn for that purpoſe, but that by virtue of the acts of '2 7 


- we” 


E. 1. and 14 H. 6. they have a power to determine felo- 


nies - only; as are ſent down to trial before them; as they 
have power by the ſtatute of Weſtm. 2. (a) to give j 
in aſſiſes of darrein preſentment and quare impedit, where an 
power originally to hold plea in à quare impedit. ry 

And that this was the meaning of the ſtatute of 14 H. 6. 


cab. 1. and tho it ſpeak. of all caſes of felony and of treaſon, 
145 intended aul) at dcn telonies or —— as were at Ms 
and brought down before them to be tried by niff prius, ap- 
pears in this, that as to thoſe points of treaſon, which were 
enatted by 3 H. 5. cap: 7. it is expreſly enacted by that ſta- 


f 


son the ſtatute of 27 El. ah. 3. and che ſtatute f 


tute, that they {hall have commiſſions to hear and determine 


them, and ſo as to thoſe they needed not the aid of a new 
ſtature to enable it. 446-1 1 
ME 2 ; Now 
(s) cap. 30. See 2 Co. Inflir. 414. 


uſage thereupon. 
1. In caſe of appeals. If iſſue be joined and ſent down by 
nifi prius to be tried, r 
judgment, but if the defendant were acquitted, they did b 
the ſame jury inquire, 1. Of the damages, 2. Of the ſ 
ciency of the plaintiff. 3. Of the abetters; and this inqueſt 
being returned into the king's bench, there judgment and exe- 


ind re herd de the ings ber and rar 
the priſoner at the king's ſuit. - - 
— — wh Tha 
not only inquire of the abetters but alſo give judgment 
— — 1 — 
priſoner at the king's ſuit, and giv e judgment and make exe- 
cution. Dy. 1 20. 4. Reads caſe. And lo ff be be convict of 
manſlaughter upon an appeal, the juſtices of wif pris allow 
his clergy, 4 Ca. Rep. 43. b. Bibith's caſe; and this it ſeems is 
warranted by the conſtruction of the ſtatute of 1 4 H. 6. cap.1. 
—— ——— 
arraigning the priſoner a nonſuit. 
* — — 


any chat ſtatute, echo 
Fate og, 0 to all juſtices and com» 
miſſioners as well as thoſe of gaol- delivery and of the peace, en- 
ables the court of king's bench — to them the very re- 
cord itſelf, and by ſpecial writ or mandate to command them 
to-proceed to trial and upon ſuch iſſue joined ; as 
they may command the j before whom the indictment 
wa whe, v9 poet hear ad determine th l. if no 
1 © | 
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ne non —— — — 
codem comitatu perpetrata audiendum & ter minandum afſignar. 
Vet this clauſe; doth not make them juſtices of er and 
-terminer, for that is a diſtin& commiſſion of another 

as hath been ſhewn; and therefore thoſe acts of 

cher craig nen offenſes and limit chem to be heart and de 


—— an 
33 H. 8. cap. 2. murder 
ca. 12. embezzeling 


which 
not. 1 rb duc . Nen "Dat 


by che genera words of ther commiſſion. Wa $5/ £2) 
But a juſtice of peace upon complaint of a treaſon. 
examine and commit the offender to priſon, and take infor ny 
mations touching it, for it is a breach of the peace, and in 
order to the conſervation n 


der to nun | 
— — 

But take 

— of rticular treaſons, but — 


for maintaining the, authority of the ſe of Rome, 13 K 
cap. 2. for ÜaU Noni Dit 


Elix. 1. or 
weekend. kgs gere. * — 


e | r ent By 


en (b) New Edit. cap. 40. Pp. 168, 


— — 


al by the ſtatute of 3 H.y.\cap.7. as to treaſon for clipping, Nc. 

er was given to the juſtices of peace to inquire and make pro- 
wy — — — 
miſſion, but now otnitted; for the ftatute of f Mar tg 1. 


— © | + 
But by the ſtatutes of 


2 — ae ay — 
— felonies generally, — — 
in 


ſtatutes and this commiſſion they have power to 
thus it 


and determine murders or manſlaughters, and 

been reſolved 5 E. 6. N 69. 4 Pref. to 10 Co. Nep. againſt 
the opinion of Fitzberberz in his Jultice of Peace, and 9 H. 4. 
For ti n 
all felonies N 
quire the is with rela- 
tion only extent of the 
word 
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within-clergy,. they bind over to the ſeſſions, wide 
20. (e); but this is but in point of diſcretion and 

S 
. By force of. chis commiſſion they may take an inquiſition 
(chip Warns — 
and tho the coroner's inquiſition is to be ſuper corporis, 
this needs not, but it q traverſuble. (v. N G p J. 
upon an indiftment taken before for» 


— . 


Turn by the ſtatute of 1 E. 4. cap. 2. hoſe indictments arc 
to be deliverd to the juſtices of peace eee 
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tha, the execution is good, bur che ſheriff puniſhable for 
ng the franchiſe. 


,; cap. 2. the juſtices of the peace 
e ne preſentments to the next ſeſſion of 


1 men EE PIs 


e may ſo deliver them over, 
2 if they deliver them ſo over, 2e of gaol - delivery may 
proceed to determine them, as as upon the coroner's in- 
queſt, namely if the offender be in gaol, Thur otherwiſe not. 
But this delivery over of the 2 — at the ſeſſions 
is neither uſual nor neceſſary at this day, for that ſtatute Was 
made when the juſtices of peace * . to une 
und not to determine. 

But by the ſtatute of 18 E. 3. cap. 2. dn comemil3inie 
e 0 Hole del s fo were all the commiſſiom 
of the peace made after that ſtatute, ſo that after that ſta- 
tute they might, if they pleaſed, determine the e 
taken before themſelvea 
Tho commiſſioners of oyer and reyminer may indict and 

at the ſame ſeſſion, 1 before) it hath been ruled 

erherwiſe in caſe of 1 of peace, unleſs by conſent. 
Bur certainly conſtant — and learned give 
hat expoſition upon thoſe reſolutions, that it muſt extend 
only to popular actiors or indictments for miſdemeanors, and 
not in caſes of felony, for here they may and do proceed de 
die in diem and at = {ame ſeſſions, aud fe much is intima- 
ted in Bumſted's caſe, H. 1 1 Car. 1. e cap. 4. þ 28. and 
Coke 4 Inftit. cap. 28. p. 16 4. exprelly ſaith it is common experi- 
ence, and reaſon ſpeaks for it, as well as in the caſe of the 
commiſſion of over and terminer, the ſeſſion being in the ſame 
| Tb. and with a public ſummons preceding every general 

ons. 

The ordinary courſe of proceeding is in their ſeſſions, 
which are Pub kinds, - viz. private ſeſſions, or public 
Touching the former 1 ſhall ſay nothing, for it __ or- 
dinarily for the diſpatch of country buſineſs, or about ale- 

poor, Oc. The 
T* 4 (4) Cre. Car. 438, 448. 
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The public ſeſſions are of two kinds, wiz, the general 

— and general ſeſſions, that are not quarter- 
Cons; both are or ſhould be ſummoned by a precept in 
the king's name; quod wide Crompt. Fuſtict 23 2. 4. or of the 
juſtices. Lamb. Lib, IV. caps . 

As to the juriſdiction in general both agree, that in either 
of theſe general ſeſſions of the peace they may proceed touch- 
ing thoſe matters, that are within their commiſſion, as to 
5 
4 and cannot be proceeded in at 
other general ſeſſions, as 5 & 6 E. 6. cap. 14. for ingroſſing, 
1 H. J. cap. 7. hunting, 2 & 3 R & M. cap. 8. highways, 3 
Elix cap. 9. perjury, 5 EM cap. 12. badgers, 7 E. 6. 
cap. 5. wines, and divers others, de quibus vide Lamb. Lib. IV. 

19. N | 
Ahe quarter- ſeſſions were by ſeveral acts of parliament 
appointed to be held at ſeveral times; by 25 E. 3. cap. 8. at 
the Annunciation, St. Margaret, St. Michael, and St. Nicholas. 
By 36 E.3. cap. 12. within the utas of Epiphany, within 
the week of Lent, between Pentecaſt and Midſummer, within 
eight days of St. Michael. | | 

By 12 R. 2. cap. 10. the ſeſſions are ſet at liberty, viz, to 
be held every quarter of the year at leaſt ; only Middleſex is 
excepted by 14 H. 6. ab. 4. | 
By the ſtatute of 2 H. 5. cap. 4. in the firſt week after 
St. Michael, Epiphany, clauſe of Eaſter, and tranſlation of S. 
Thomas the martyr. | * | | 
| oh GIA: eee 
week n in the week after Clauſum Paſche, 
ſor the ns to be yet che or 
5 ths Gr af hs wk * ef 
Ihe ſtrict regular expoſition of the ſtatute of 2 H 5. for 
the week after Michaelmas, Nc. is, that if Michaelmas fall upon 
the Sunday or Monday, the quarter - ſeſſions in ſtrictneſs ſhould 
be held in the enſuing week, and not the ſame week. 
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the power of particular juſtices of peace by virtue ef their 
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Concerning the coroner and his court, and 
V authority in pleas of the crown. © 


y 


- | | 3-12 wy 35 £3 $244 ni 10 4; 
are of three kinds, wiz, 1. Vireme officii. 2. Vir. 
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” ep mms y.. grant coroners within certain orecindls, and 


\ 


© X * * 5 
4 3 faite. that have power to nominate coroners by 


rer may {till do ĩt without election. . 

There have 2 great precincts, that by the king's 
-» grants have er of granting or having coroners, | 
| e of the und and the verge. 

As touching the former I have not ſeen the grant, bun 1 
have heard the lord admiral is either made coroner or hath 
| power to make them within his juriſdiction; and of the 

th of e de daher articles belonging; bo the mender 2+ 
riſing upon the high ſea inquiſitions have been uſually taken 
by the coroners appointed by the king or his admiral, and 
heve the careers of? the couy; have mos } ion. 

But of deaths of men happening upon arms of the ſea 
below che Spes Wen . bd af counties; as upon 
Thames. or Severn, c. in ſhips there hovering, tho the coro- 
ner of the admiralty hath juriſdiction, yet it is not excluſive 
of the juriſdiction of the coroner of the county, who may 
inquire in any great river upon theſe articles, where a man 
can ſee from one {ide to the other, 8 E. 2. Coron, 399. Only 
& coquliciers takes befors the; cowner of :ths attpled are 
returned before the commiſſioners upon the ſtatute of 28 H 8. 
cap. 1 5. The inquiſition before the coroner of the county 
e be before the. commillenain -of e 
for the county. 

The other great Juriſdiion is the coroner of the hugs 
houſe alma che commer of che -ongh who it ſeems 
antiently was eee eee but by 
the ſtatute of 33 H. 8. cap. 12. the granting thereof is ſet- 
tld in perpetuity in the Jord fieward, or lord great maſter of 
the king's houſe for the time being, 

Ancicntly the coroner of the verge had power to do all 


things within the verge belonging to the office of the coroner 
F but becauſe the 
king's court was moveable often, by the — ron 


cartas, cap. 3. (a) it is ordaind, that of the death of a'man 
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N their fines and perform the duties of their place, the whole 
bounty ſhall be anſweruble for them and their miſcarriages, 
P ed upon them for 


. 9 1 
return 


fine or amercement the 


nibil habet, ) and 
ceſs ſhall go againſt the whole county, dee de by 
them. 2 C. Mit. p. 175. a 7 
in duns counties there be only two coronens in ſbme 
four, in ſome ſix, and by the ſtatute of 34 C35 H 8. cap. 

36. in each county in Wale, and in er two. 

I there be above two coroners in a county, and a writ is 
A periad Bs tho one die, dete wed; fe 
mmer remains 4 return by the coroners is good; 
chere be but only one ſurvivor, he cannot execute the writ 
and return it till another be made. 14 H. 4. 3 5. 4. 31 Kl 
20. But if there be two coroners in a county or more, one 
may execute the writ, as in caſe of an exigent, but the re- 
turn mult be in the name of the cronatorer. e 
per Hank. 39 H. 6. 41. * 

* Bur tho there be many corotiers in the 
cn fee een eren mr be ken by ny ns of 


And altho that N 5 CD. Rep. 58. b. 
it be falſe, he may have a ſuperſedeas to that new writ, 
F. N. B. p. 163. 
Thus far concerning the conſtitution of theſe officers and 
their different kinds, now rouching b r and 
Ries tho fixture Mans Carte, cap 17. O ee 
held pleas of the crown, by that ſtatute nullus wice*comes, con- 
fabularins, coronator vel alli ballivi 7 teneant placita coro- 


ne, ſo that thereby their power in proceeding to trial or 
Judgment in fla of the crown i raen ama | 
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in Ef this death happen in the king's bench, che clerk 
of the cromn, who Þ the coroner for that court, to. view 
the body. 3 E. 3. Coro. 292. 8 E. 2. c. 421. 
II the coroner have notice and come not in convenient 


upon the death 
e cope vo death by « 

A venture, 
F L A ary ll 
he ſhall be MC HRS -3 3 E 3. Coron. 292. | 
And b oy os 1H.8 42 7 be ſhall Gre fore 
ſhillings for every ſuch default, and the juſtices * 
E ults, 
and this without any fee to be taken by the coroner. But 
by che ſtatute of 3 H 7. cap. 1. If the coroner be remiſs, and 
make not inquiſitions upon perſons {lain, or do not return 
„ 


every default. 
The coroner cannot take an i iſition but upon the view 
uiſition is void; and 


. the body, and # be dec, ſuch i 

the reaſon 1s, becauſe oftentimes nn of the evidence ari- 
Teh upon the view, for the inquiſition on ought. to contain the 
e OO e 
o " | 
And therefore tho where there. are many coroners, one 


ma the inquiſition. Kam. 5 3. 4. yet it cannot be 
ps 5 the thewe of Bae 14 B.1. the co- 


r and take the NTT Oe 


ier, forte A. 


dne n e e e 
ſhall be thereu Clan gp nag 


'ought to take up the body and take his view 
EE -oſſibilcy of f. and therefore the body hath in fuch 
taken up fourteen days after, and an inquiſition 


amen ls. 2 K;. 2. 4 21 K. 4. 70, 71. Wingfield's 


.. A if the coroner take an inquifition without 
| a. 4 


el 


— — 


* 
— —_—_— — — — LITE: — 
- —_ 


Hiſtoria Placitorum ene 59 


E utely void. 2 R. z. 2. 5 ; 

But if a coraner take an inquilition ſuper viſim corporis, 
and after this another coroner, take an inquiſition upon the 
ſame. matter, the ſecond i e 
was well taken. M. 6 K. 2. C. 107. 0 

. If a coroner take an 1 OBE hae of 
upon a fol de %) and that > ent inco the k 

Df) lh fe rk . 

is. 
ay ge ſurmiſe, that the coroner ought to have found 
him felp de ſe and hath not, there ſhall be no melius inqui- 
rendum directed to the ſheriff ; I have known it often denied, 
and it, was held jt was within the reſtraint of the ftarure 28 


= Kit Cap. 9. 


bly . commilſion ar writ may iſſue for the in- 
Nee 


f OR de ſe or of 
other ſudden death, Wann ob + fie o op 
miner may thereof, and ſo may the juſtices of the 
king's bench, F bur 
it is held char the preſentment of the coroner of a felo de ſe 
is not traverſable, de quo ſupra Part I, cap. 3 1. K 414. Co. R C. 
n 


"notice is, given to the coroner of a miſadyenture, 
be js. to if iſſue a precept to the. conſtable of the four or fix 
next townſhips to retur a competent number of good and 
lawful men of their townſhips, wiz twelve at leaſt to make 

o buten toning tht mart 4E 1. PO 


Ne 
not, their defaults are to be returned by the coroner, the 
conſtables or jurors in default ſhall be amerced before the ju- 


the in ore aral by now before the jſies of gu: 


delivery. 
8 a ſi, 226. 
e e by cer 15 18 ey 
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8 Efie Placirurum cu 5 
"Ye in Mich, l we ps "_" 
et n 2 iy the 


land the ſtatute of 


ET DEED Dram 
himſelf, and the coroner would got admit wi 5 pro! 
him to be non compos mentis at the FRG, but page ply 


the wag 3 
inquiſition taken 
for in this boo 


vide ſupra Part I. P. 415. 
| WOT. 


ere . mut kind 

- murder, Kok rd de pit W Ae, and 

f the whole matter will come to be 
| of both. ſides may be 


n 
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caſe of the cotoner's inqueſt, tho it may err © nin 
able and fit in caſe of an indiftment by the grand inqueſt of 
hel ops cha Ty 1. Becauſe the coroner's in- 
(e) quomado ad mortem devenit, and is 
hag agony ee e 


Nice, f. 28. 4. Holmes's c F b. and very 
n. and E. 3. de quo ſupra. 
And therefore the difference of the penning of - the act of 
1. LR T6 00111 BOING The CER es be 
he jſe of the peace and the coroner cee The 
juſtices of the peace are to put into. writing the informa- 
uk IE. thy en ee 
of, 6r ſo much thereof, as pagan eaten v4 
felony ; but the coroner is to put into effett of 
C material, with- 
out ſaying ſo much as is material to prove the felony, but 
the whole evidence given, whether to prove or diſprove 5 
Ne evidence is to be upon oath before the 
e e on 0 inebr 
when the is to be tried 
eee eee WY 


r erb 0 2 not to be 


GO ſhould not this argument ) This was i | tho an 
rc! in . — of — in law ; but 
ment grand inqueſt, 

are te 44 their oath ro 5 
truth, the whole truth, and nothi 
the ruth 1 vide inſre 5. 157. 
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; tis tha 1 
| caſes to hear the evidence upon oath, as well that which ma- 
keth _ as = ex maketh againſt the priſoner, and the 
ht to be returned with the inquifition, 
* —_— violent deaths, which are all within the co- 
roner's office to inquire, are of theſe kinds. f. Er viſiritions 
Dei. 2. Per infortunium, where no other had a hand in it, 
as if à man fall from a houſe or cart. 3. By his on hand, 
as felo de ſe.' 4. By the hand of another man, where the 
offender is not known. 5. By the hand of another, where 
he is known, whether by murder, manſlaughter, ſe Aer | 
dendo, or per infortunium. ' 
1 f the inquet Fin tar he dil geen De her 
be done, only the inquuſition” together with 
che e ons ate to be returned to EY 
rung J. ile 
. If the i find the death per bifortuniunt ſimply, as 
by a fall, O's. + en 'the” coroner is to take the examination 
and return the {fame with the inquiſition to the next gaol - 
delivery,” and to inquire of the deodand, and the value, and 
in whoſe hands, and to ſeize and deliver the ſame to the 
rownlhip to be anſwerable for the ſame to the king by the 
ſtatute of 4 E. 1. De officio torondtoris. 
But if che perſon were drowned in a pit, the coroner ſhall 
ng ihe; eden beſos juſtin vf qu the vill 
be amet in re, or e juſtices of 
8 E. 2. C. 418. jo 9 
And note, that in no caſe the cormer de en be 
mercement, as for 'non-ax tes or conſtables, 
eſcapes of townſhips, Ve. 8 ä 
. ieee ul they 
e che 
3. If the inqueſt find a man felo dr ſe, 14 
te ſpecial matter, and allo What goods 


ſhip to be anſwerable to the King or his almoner, or the 
lord of the franchiſe, to whom they belong, and ſhall bind 
over the firſt finder of the body to the next gaol - delivery. 
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If the party be ſlain and the felon is not known, they 
are to find their inquiſition accordingly, and ſhall bind over 
the firſt finder af the- body ro the nexr gaokdelivery, and 


Andi note, that the antient manner of inquiry in this caſe, 
whether by, the coroner or juſtices in ere, was, 1. Quis pri- 
mus inventor ? 2. [abr ter ag eV tn ch dark hare 
| he might be. arraigned; if abſent, went on to the 
3 but if they anſwerd now male crodi - 
tur, then he was diſcharged: 3 5 H. 6. 1 5. 4 B. Conſpiracy 4. 

5. But if the perſon was flain, and the party that did it 
vas known, and the inquiſition found him guilty of the death, 
or that he died by his hand, there were a 


namely, 5 a 2 | 
7% The agen were alſo. to inquire of all, that were preſent, 


15 inquire of all acceſſaries before the fact, 
| uire of acceſſaries after (), and therefore 


his goods, ; . 
P. 183. b. 
Ia inqueſt, or that 
— — 
+ t 
_ — — 
| 2 


E 


place 


coroner of a fagam fecit, the ſtatute of 1 R. 3. takes no 
10 nu Part 1. b. 416. in noris. >) Vide Part I. f. 363 & p. 417+ 
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as to that, becauſe, whether convifl of acquit, 2 


N 6 pron 8 OY 
But if any were preſent ard found not, guilty, the coroner. 
was to bind them over to the next gaokdelivery by! 

2 and to record their names in his roll: This was to 
MP chat if farther, evidence was dilcoverd 

them, tes might be here proceeded  againit, if not, then 
thy nigh t be. uſed as witneſſes; ba the Rare of 3 


Ba bt de ene rom 9 


ve auch ron —— 
to the next very H. J. cap. 1. 
and , wude d. gebeten are to proceo & the 
offenders, if in gaol,.. and if not in gaol, then to the 
inquiſition into the king's. bench, and there proceſs of out- 
lawry to go againſt them upon that inquiſition. 

And by the ſtatute. of 1 U 2 E & M. cab. l 3 dhe coraner 
is to take the examinations againſt the principals and acceſſa- 
ries before, n and bind over witneſſes 


by recognizance to the next gaol N 
their examinations, A 
of 40 3. for every d 


e murder or manſlaughter by 
the grand inqueſt, if che priſoner appear, 
quitted by the petit jury, they ſay Jo and no more, only 
* 3 { u} 
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power to inquire 
But it 18 


breaks priſon, and upon 


county of B. but they | 
the body into the county of 4. and there the coroner of that 
county to take the inquiſirion. 6 H 7. 10. . WA 
But this would not avail, till the ſtatute of 2 & 3/6. 6. cap, 
24. gave a remedy in this caſe by indicting and trying him 
in the county where he died. 87 DE I... 
But if he were ſtricken and had alſo died in the county of 4. 
and the body had by ſome means been after removed into 
| . 


to outlawry, yet by the ſtatute of 
he was diſabled * determine 
felony, or to make execution upon lawry. 
Re Tr hs coroner cald not take any inquiſition but 
ſum corporis, yet in ſome caſes, that were not felony, 
take an inquilition, as 1. De Theſauro invento. 2. Of 
. had a. power to 


wounded another, and 
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er but by th por the 


7 
. cap. 52. f. J. 
ZBF · e 


ſion of a felony by a felon, tho the felony were committed in 
ah forein county, and to take his abjuration. Kan f. 53. 
But by the ſtatute of 1 Fac. A It continued by 2 1 Fac. 
on. ab. the whole of ſanfuary and the abjuration 
| tines thy contin Welitive 0 ry b en W; a 
ek is needleſs to repeat the office or power of the 
N W | 
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in bis Turn. 


1 35 well as the coroners and other the king's bailifs, is 
taken away by Magna: Cartd, cap. 17. recited in 


Vet after that ſtatute he had power to receive indictments 
and preſentments of felony, tho he had not power to deter» 
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8 OG ns wth +a 21653 64) 34 8 3 | 
Concerning the ſheriff, bis power in pleas 
ef the-crown, af well by commiſſion, at 


„ann Blacicarti Cu 
„ This court is a court of record, and the ſberiff or his 
fieward or clerk is judge in it, the ſtyle Placita coram vice-co- 


mite com S. in Turno. : r * 
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I of 1 E. 4. cap. 2. their power 
making out theſe indictments is taken away, 
as well in cafe of indi of felony, as other miſdemea- 
nors within their cognizance ;z but they are to deliver all ſuch 
| 2 preſent- 


| A; d (s) a Co. Halit. 5. 337. 
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Concerning the apprehending or arreſting | 
f felons and traitors by private per- 
ſons, nr eſcapes. 

chapters conſiderd the ſeveral 


3 
Hl of ordinary juriſdiction, where traitors and fe- 
lons are to be againſt, I ſhall now deſcend to the 
conſideration of the means and method of bringing ſuch of- 
fenders to trial, judgment, and execution. 
And herein I ſhall obſerve this order, firſt to conſider 
thoſe courſes, that are preliminary to their arraignment, and 
A A Igaans, | note pro- 
and execution. . 
the former, namely the dete pe 

to their arraignment, are princi viz 1. The 
arreſt or apprehending o them. 2. hls 1. Th 
commitment, and therein of bailing or diſcharging them 
i Their indictment. 
_ Touching the of . theſe, ne their. amalla/ or. 6p- 
prehending them. 
a This is the firſt inſtance. of their proſecution, and this is 
done either, 1. By private perſons by virtue of the law, or 
2. By officers or uf ture officii, or 3. - Ppoo ue and yl 
P ETA 0; JOUer_ wig 

But before I come to vill conf  omeding co 
ceming eſcapes of felons, and what puniſhment lies upon 
— —— n 


what is every perſon ee and by this ef 
SES by ind ws 


If 


Hioria Placitorum Corong. 


* = 
2 


7 
either 


town, if the murderer be 
ms pie 


city ſhall be amerced 
the coroners or 
2 E. 3 
if a 
tho in the 
in 
in 
amerced. 


ſhould 


9. But ir 


L 


ight, the vill 
-light, tho in the e- 
34 7. cap.t. 3 Ez. 


1 


Cron. 29 


in day 


=p 
vill, i 
it were 
be 


(*) Vide Part 1. un 447. 


Coron. 293. vel 1 
Aud the ſame law s i 


* 


* | Hiſtori 2 Placi torum Corone. 


abrogated it, as in Herefordſbire : And thus did the practice 
long after continue: vide 8 E. 2. Corum. 428. K 
„ exiſteus focis feloniew &f canvinc- 
tur, K n 
and 3 E. 3. Ein. North ton, Coron. 293. 
4 bad eld B, and it was demanded of — 
ther he were in decennd, they anſwered He was nor; then it 
was demanded where he abode; ſay with the of 
the town, and thereupon the parſon was for his 

Fi bony al py A when he 
ſlew him; ſay C. it was then demanded of them, whe- 
ther C. received him, [rook him,] 822 | 
was amerced : then it was demanded where was; 
they ſay he is eſcaped; chen it was demanded whether it were 
done in the day or . vs cnbgy 
therefore the whole vill was amerced. 

3 Genen 

(*) Vide Part 1. b. 63. in otic. 
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bi 


1 
Tx 


de manupaſiu. 
Tbis law of 
an offender is, 


Leer Bund, « 19, 20 n 
- As thus dhe vill is atifwerable for am eſcape, 


priſon, til made fine to the 
age was diſcharged (6). | 
And tho in the book of 14H. 7.31.6. a 


king, but he that was within 


indicted 
for being preſent at a , without ſaying he was aidi 

par gre: — iſch it was, berauſe the indimert 
there was with iritent to make him a felon, and not to charge 
him with a miſdemeanor for not purſuing the felon: 


vide Co. 
RC. 


() N. La. Arglo-Sax. b. 201. (0 Vide Part I. p. 21. 


perde | 
ted it, cho in truth he did it not. e 
where a perſon hath commi 


call others to his aſſiſtance, or raiſe hue and cry for his ap- 
prehenſion; and if he doth not thus, he is puniſhable, as is 
above declared, if it can appear that he knew it. 

. And it will be all one, whether the felony were commit- 
ted in the ſame county or in any other county, for the law 
in this caſe makes 4 an oſſicer; and this was antiently the 


attachiamentum ali quod, ſed cor- 
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10 E 4.19. 6. that it is a 


action 
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he might have brought him to gaol by himſelf or 
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6. eee he ntl po ch omg, ir ig Hill the 

J arreſt and not the conſtables or Juſtices, and that he 
| bs preſent, ind that he cannot break open a door' by 
. virtue of ſuch warrant,” gather Fareed by the law nor 


ee e da. book of 2 H 7.1. b. 
julti n FOR, ble upon'a felony done 
4 Kon and cauſe thereof u infra, it was ruled s | good 


pion ag ainſt che opinion of Bryan ; and. it'is a 
eſtatate'of 5 E. 3. cap.14- « If any perſon hath 
Lagen of gerſors to be robberde· men, waſters or 
| they ſhall be incon incontinently arreſted by the cotiſta- 
« bles of the town, be it by day or Toi, and if they be ar- | 
« ret within Franchiſe, they ſtall be Kerbe tothe bai 
8 1 Tp the e co the hn, 
the coming of the juſtices. 

he 1. en may be by any perſon, yet the upon 
mens nauſt de by the conſtable tC ee Þ thathy i 

is given before, br e che conſtable 55a proper officep,' te 


evil 


Porter, B. R W 2 E. 4. : | 
ir is true, Thar be, that Ne cannot j 
command of him that ſuſpects, If he alſo be 
cer; ee age 517.9. 0 


Sir Anrony Able 8 | 
55 ; hel, fr eee 


Bu then the; caſe is eaſily 
micted, and 4 ern hat hal cles Gert and accord- 


ingly fuſpects B. B. and acquaints C. with the . matter, 0 

on this having cauſe to ſuſpect B. cho be Git | 

| imp tof B. as by the command of A. tþ 

pected bim, r by his own ſuſpicioy 3 a 

— 4 to 15 "Ia 4 
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Wr 


to be obſerved in this arreſt by a 


eee as for inſtance 

common fr 5 H. 5. 4.6. 2 HJ. 15. l. 11 E. 4. 4. „ Oc, 

cry levied, 2 1 H. J. 28. hath part of the goods found 

ds be hitler tho ke, 12 Co. Rep. 92. Ales 

party with him that committed the robbery. 7E 4 
, that 


. & 
the law hath that care; that malefaQtors, tho 


: 4.84 89. 7 E. 4. 20. 4. 


I 


that thus 


Now what is to be 
ſuſ 


Cre, e aha eee anon 


tif hs: ghckes'2s 
is diſcharged, 10E. 4.18.4 
of any 


to that gaol. 11 E. 4 4. 
1 kim to the conſlable of the vill, and 


* 
— 5 Ovens) 3r 


n b W be hath a probubls 


arreſts a party R = — 
the — him to a 
e confab, he al he pmiſtd ar the cape oth 
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their purſuit, and enables the purſuants in his aſſiſtance to 
plead the general iſſue upon the ſtatutes of ) & 2.1 Fac. with- 
out being driven to ſpecial pleading ;/ and therefore to pre- 
verit.. inconveniences, that may happen by unrulineſa, it is 
molt adviſable, that the conſtable be called to this action. 
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arteſt, tho it be only a ſuſpicion of felony, for it is for the 
king and commonwealth, and therefore a virtual non omirtas 
is in the caſe : vide 5. Co. Rep. 92. l. Semain's caſe. And the 
fame law is upon à dangerous wound given, and a hue and 
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3 H 7. cap.3- 1 U 2 RUM. cap.10. and therefore 4 fer- 
arne 
bim to examine the cuuſa of the ſuſpici on. 


ab they 
2 do not, d aer b. el and 
ned for theit neglect. h. . . 
Hut it may be diredted to e eee 
ſervant, 14 H. 8. 2 147. 4 but be is 
not bound ito execute it, but if m n ee 
MN WE Ras bo; 6H . e ads hi 51, 
| EE fon. ficte ens 
Aale of Di:20-arreſbaifelon,, te. It i et bound 20. go en 
of the vill. where be ina conſtable, to execute the warrant ; 
but yet if he do execute it in another vill, it is good: enough, 
fr bo as been na dnn = ar of D. bur by wr 
We 4 | een l nl ( 1 5 
l 9 to. P. 80. and cap. 21, N51. See ub nA, * 
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common gat | 
and yet the conſtable or officer may bring him in that cafe 
before the juſtice ; and if he refuſe there to give ſureties, he 
may by virtue of the firſt warrant bring him to gaol, and 
. commit- without any farther warrant or mittimus," 5 Co. Rep. 
*F9. b. Foſter's caſe. | bas þ The 

| * 3 . | +» , 'O Moor þ. 458. . - 
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The geren of x juſtice before jndifmene may be in 
the king's name with the Teſte of the Juſtice, or it may be 
in ho Sis e the! e d pe Bir 5 ths Hiker 
moſt "uſual ; but proceſs after indictment iſſued from a 
Cons: of the" Pee B always" m the” Wile" tains, N 
Fuſtice, 15 404, 347, 348. (4). But whether generally 
a juſtice of peace out of ſeſſions can iſſue a warrant to 
apprehend perſons offending againſt a penal law, tho within 
their cognizance, 4 {8 ho biel ot to the ſeſſions, or 
in default thereof to commit them, and this before indict- 
ment, ſeems doubtful: vide Lamb. 188, 189. Dal. cab. 117. 
p. 331. (e "Theſe things ſeem to make againſt it. 1. Becauſe 
ſome acts of parliament do particularly and expreſly autho- 
rize them to it, which they would not have done, if it had 
been otherwiſe lawful. 2. Becauſe in moſt caſes of this na- 
ture, tho the party were indicted or an information preſerd, 
yer the  capias was not che firſt proceſs "but 2 6e fe 
cias and diſtringas, and in caſes of information no proceſs of 
outlawry at all, 8 H. 6. 9. h. until the ſtatute of 2 1 ac. cap. 4. 
gave procels of outluwry in actions popular, as in actions of 
2 : 
In cafe of a complaint and oath of goods ſtolen, and that 
2444 INT OR and ſhews the 
cauſe of his ſuſpicion, - the Juſtice of peace may grant a war- 
i NI ION 1 
rant, and to attach the good party in whole cuſtody 
they are found, ey reheat re Auden 
peace to give an account how he came them, and 
A es, as to law 


(4) New Edit. p. 593. (#) New . f he. Y NAA. . 398. 
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ds. z. There can be no breaking open of doors to make 


or 


opening of the door by the houſe-keeper 


len goods in his houſe doth not neceſſarily make a man ei- 
ther a felon or acceſſary. 4. But becauſe the having of ſto- 
len goods in his cuſtody is prima facie. an evidence of a fe- 
lony and a good cauſe of uſpicion, it is a lawful clauſe in 
the warrant to attach the party, in whoſe cuſtody they are 
found, to come before the juſtice. 5. The goods being found 
ought not to be deliverd to the party complaining, but to re- 
main in the conſtable s hand, till either by a writ of reſtitu- 
tion upon the conviction of the felony, or by due order of 


But the general warrant to ſearch all places, whereof the 


party and ore e tho it be uſual, yet it is not 
BA | 


e upon the reaſon of j Swallow's caſe before cited; 


and yet ſee precedents of {uch general warrants Dake. f. 3 53, 
354+ „ 

The warrant of a juſtice of peace ought regularly to men- 
tion the name of the party to be attached, and muſt not be 


them, and they may by virtue thereof flagrante crimine ar- 

| abſence of the juſtice — 
of the ſtatutes of 3 4 E. 3- cap.1, and 13 H 4. cap. 7. quod wide 
adjudged 14 H. 7. 9& 10. | Gui! rain 


 voluntayy 
ſervants; and the reaſon is, becauſe the bare having of fto- 


— — — ——— re 
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. 


be ce ee — i inay de impoſlble to 
be known what their names are, and yet the peace is neceſ- 
2 ES Tn 

the juſtice cannot always perſonally watch their re-aſſern- 
bling, but muſt truſt others to do it; and this is admitted of all 
hands in the book of 1 4 H. 7. 9. and the only doubt is, whether 
ir nay ROI he Vikas which yet is adjudged there good. 


: 
E 


county, yet he may 
; rar purſuit, and brought before 
where the warrant iſſued, for the 


; 


T7 
4 


it 


purſue 
him into another county, becauſe out of the juriſdiction of 
the juſtice that granted the warrant ; but in cafe of felony, 


affray, or dangerous wounding the officer ma ue 
and raiſ bus and ory apo hin e s any Mo 

him in a forein county, he is to bring him to 7 
ſtice of that county, where he is taken, for he doth 


32 B 
5 
T7 
F 


8 
* 


purſuir. 2 E. 4. 6. b. Dal. 
cap. 118. N. 3 40. (b); PR 16. l. ob he oe 1 | 

a to for felony or 
other miſdemeanor, — nerd his aſſiſtance, yer he 
canoe abe 6 e s de u hls deputy t Gar 


out any other warrant. BE. 4.14.4. Dake. ah 17. 332. ( 


(b) New Edit. . % 565, GNR. . 
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I a warrant iſſue from a juſtice of peace to a private 
pron to arreſt for felony. or any other matter, he is not 
bound to ſhew his warrant, unleſs it be demanded,” and then 
he muſt ſhew it. | 
But if it be directed to a known officer, as to the ſheriff, 
- who is a known officer -in the county, or to a conſtable, who 
is a known officer in the vill, he is not bound to ſhew his 
warrant, tho demanded, no more than a bailiff jurus & conus ; 
it is enough for him to ſay I arreſt you for felony, &c. is the 
king's name. 8 E. 4.14.4. 14 H. J. 9. b. 21 H. J. 23. 4. 9 Co. 
Nep. 69. Mackally's caſe (). | | 
But it is reaſonable and alſo ſafe for the officer to acquaint 
him what he attacheth or arreſteth him for, for it is a great 
| ſecurity to the officer, that arreſts him, and juſt for the party 
arreſte e eee BY YEE 
A warrant of a juſtice of peace to for fe 
be executed in — wii the county, 2 1 Ape 
king's ſuit, in which a non omittas is virtually includet. 


Where by virtue of a warrant from a juſtice of the 
houſe may be broken to a n 
factor, there are theſe diverſities. 


. Upon a warrant to ſearch for ſtolen goods the doors can- 


not be broken open, for tho it be for the king, yet the law 
enables not the breaking of houſes in all caſes for the king: (vide 
ſtatute 12 Car. 2. cap. 19. a ſpecial act to enable the ſearch 
and breaking open of an in caſe of goods uncuſtomed, ) 
and therefore the entry to ſearch by ſuch a warrant muſt be 
er oftia aperta. - | 

of upon an excommunicato edfiendo, tho it be the king's ſuit, 
yet doors cannot be broken to take him. H. 42 Eliz, C. B. 
Croke, n. 17. Smith and Smith (k). | | 
If a juſtice of peace iſſue a warrant to apprehend a felon, 
who is in his own houſe, and after notice of the warrant and 
) This was an arreſt in 4 civil underſtood ; tho it may be otherwiſe in 
ation, and the warrant there meant was caſe of felony, becauſe in ſuch caſe a 
not the writ or warrant for arreſting the private perſon may arreſt a felon with- 


= - 


Hog" but the general warrant conſtitu- out any warrant at all. Vie Part 1. 


him bailif, and of this are the p. 458. = noris. 
in the year-books here cited to be () Cre. Elis. 141. 


* 2 


EY 0x N W 
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_ — CCCCCCCCCOY 
het... At » a © 


te Placitorum — n7 
requeſt to open the door it s refuſed or negeFed to be done, 


foe law i I it be bat for Cafot 2 13 E. 4. 

4. 5 Co. Rep. 91: l. dnnn caſe (. 

And ſo much niore my he break open the bouſo of an- 
Dr 

. 4.. Semain's caſe. But then he 


paſſer to the 
he officer muſt 
neſs that he comes about, and demand admiſſion. idem. 

Bur in caſe of warrants to ſearch for ſtolen goods I think 
the doors of any perſon cannot be broken up. 
| If a warrant of the peace iſſue from a juſtice of peace, 
the officer or miniſter of ſuch warrant ma break open a 
door in caſe of refuſal to open after deman l 
his buſineſs : ruled by Popham and Gert 3 Fac. Dall. caps 78. 
P. 204, 205. (1). 

Now touching the killing of a man juſticiart ſe nolenis, 
where there is a lawful warrant againſt him, much hath been 
{aid before, where I conſiderd the conſtable's power (); ſome- 
what I ſhall day here. 
| E br tocopkder'ebe ee bite 
an amen upon a warrant for felony, and an areſt fer u fin- 
ple niiſdemeahor. 

And alſo a difference if the officer kills him in caſe of a 
ETON oor ere: othadede nth ra 


(t) Part I. p. 5%. (1) New Edit. cap. 1127. P. 42). 09 Supra p.. 


Part I. p. 489. 


8 N 


uns  Hiftoris Placitoritin Corus, 

1 by law aurhorired to arreſt him; r | 

bound to ar Boy yr as in common caſes of ſe . 

fendendu, for the law is his protection. And therefore as un 

the one fide if A. kill him, it is murder, ſo on the ther ſide 

if upon this aſſault by 4. the miniſter kill him, it is 0 fe- 

lony, ately coculath Wrnag TAO r 

himſelf and perform his dt. 

= | I e e ee 
— bailiff in the execution of his warrant. GE US > <- 
36. : 
RE ai Ra ea kd! echt 
a 
as the book of 3 E. 3. Crone 290. or with his bow and ar- 
ron Iv eee Rox. 117. cam rege 
Ebor (m), ſo that the officer muſt give over his purſuit, or 
otherwiſe cannot take him without killing him, if he kill 
him, it is no felony; and the ſame law is for a 

chat doth it vireare officiz, or upon a uit of bye and ey. 
; And the {ame law it is, hy um en e 
9 him as of felony, and he ha- 
2 flies and reſiſts, nnen 


ou ro pur ue his warrant, or otherwiſe he is 

| and the pur by bis ihe ad wal © e hi 
PPP 

lawful officer, or there muſt be a bue and cry, or there muſt 

be a lawful warrant, : 2. That the party ought to have no- 

tice of the reaſon of the purſuir, TOAD wt 


* * rant- is againſt him, for his flight muſt be upon notice to 
kim of the inten to nel bin dr dae. 2 B.4. 9. 4. 


I | And z. 


__ (m) This was the caſe of Henry Ve. was kild 2 Chlerate was 
a who had been indicted before the 1 Qed, © * felonice i 4 
in Tur no fo aum R. R. nono of ** « rerfecir prediftum H. Veſty, ſed 
— felonics, whereupon the ſheriff  _—_ um eſt, quod prædictus 4% de 
mandavit commiſionem ſuam Henrico 4 ae —.— H. Veſty in- 
> derawe & aliis ad capiendum pre- 7 wv 4 45 diverſis feloniis | 


ww H. Veſcy & ducendum * faciendo, ut felonem domini regis, vir- 
Ea caſtrum de * My would * tute commiſſionis ſuz prediftz anno 
not ſubmit to an arreſt, & in- ER. nono interfecit & non felonice ; 


ter fugiendum ſhot = his bow and *© confideratum eſt, quod idem H. 4 
arrows at his purſuers, but in the end chan cat inde | —_ h 
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I 


Vet in ſome calcs, as touching poor, tho he 
hath juriſdiction in the matter by) the Raryes of 43 Eli 
cab. 2. the officer is pugi tor executing the 


ought {trictly to purſue, f: 10 Car. N. R 2 N A. 560. 
Nichols and aller. ' _ 
his arreſt, be i 


ent to be brought, he may, as the caſe ſhall require, ſecur- 
kin he lacey or, in Ren 


O ure 4.84, 
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— ye en 
day or ſuch time us it ae te fate "10" bring "hin 
25 49 @10.() „„ 
When he hath bei him to che 
law ſtill in his cuſtody, either the jufft 
him, or till he be ech eee eee 
of the juſtice, 10 E. 4.7. 4. Eſcaps 8. 
k dee bend ee far. 


4 8 = —_—@_O_ 


a 4 4. 
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EE XIV. 


Sh the office of a juſtice, when a 
perſon charged or ſuſpected of Kune is 
e before him. | N a... 


| VNA Te defi a to 
1 1 N peace, he m either charge, or com. 
mit, or bail him. 


But ©o theſe ad there are ſome things, that 
are required of him before he do either. 

I. By the ſtatute of 1 U 2 P. & M. cap. 13. and 2 @ 3 
P. & M. cch. 10. he is to take the informations upon oath of 
the proſecutor and witneſſes and put them into writing; and 
he i likewiſe o rake ke examinaion ofthe perſon aal. 
but this is to be without oath and put into writing, 


And theſe examinations, and i he is afterwards 
to deliver into the general ſeſſions of the peace or to the gad. 
delivery, as the caſe ſhall x and becauſe it may be un- 
' ſeaſonable to take theſe 1 ions or examinations pre- 


ſently, or poſſibly it may take longer time, the priſoner 

be By. A cuſtody of the officer, or 15 Jetaine] 

in the juſtice's houſe, or committed to ſome —4 ſafe place 

of cuſtody, till the examinations can be taken. 

1 But 
ch Pide pre 5. 95, 96. 


- account, 
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detaining uſtice _ | * 
the detaining him in the juſtice's nineteen but 
i was held, chat be might detuin En de den ue dn 


2. I is fit to take 3 zance from | 
cutor to appear and prefer E of dime, and, he. oe 
the wines to ive evi 


es to appear and give evidence at the next ſeſſions 


| Theſe things being thus premiſed, as I ſaid, the priſoner 
is either to be diſcharged, or committed, or ballet. 
I. Touching the di pri 


pets” : 
which tho may ind him over as for a 
treſpaſs, the juſtice may diſcharge him as to felony, becauſe 
it is not felony, Kelw. f. 34. 44 AN 12. Poulton de Pace 
146, . But if 4 man n 
fortunium or ſe defendendo, which is not proper| ,) or 
in maki hs Ee fp ng or 
of his den (whit nn en ,) yet the juſtice 
ought not to diſcharge him, for he m His trial 
for it; and therefore he muſt be committed, or at leaſt bailed. 


Vol. II. H 1 
d Cre, N tag. Vide Part 1. 5. 586. | 


r "Hiſtoria Placitoram Cris | 
II. As commitment or impriſonment of a 
EO Te Tone © gre 01 
things are to be obſerved. 

"A The commitment muſt be by writing under the ſeal of 
the juſtice. 

And therefore altho a juſtice may by word of mouth ar- 
reſt a perſon for a breach of the peace done in his preſence, 
yet in that caſe the tommitment of him ought to be a mirri- 
mus under ſeal; thus it was reſolved in Sandford 's cale(*), Þ.23 


=_ BR. bar agreed he may detain him in bis cuſtody, 


. 5 e juſt differs from the | 
And herein the a juſtice differs er 
. KA rt ooy aha by on 
der, and ſo may the court of ſeſſions of the peace, becauſe 
there is or ought to be a record of the commitment. 
Nay in chancery, if an order be made for commitment 
of a perſon, till he enter into bond, Oc. the warden of the Fleet 


. it ought not to be ee pity N but it 
ee . N y, as for 


Le of the e an bd whe 


ain l ice 
— — e e vide 2 Co, 

52 & 591, 2. Ic. is fir to mention the name of the j ce, 
and his authority in the beginning of the mirtimus, - this 
is nat always neceſſary, for the ſeal and ſubſcription of the 
juſice to the mittimus i fügst watrant to the moler vide 
ſupra () & Dalt. 355 & 383. (b), for it may be ſupplied by 
a done by the juſtice. 3. It muſt have 


a certain 
2 3 . 61a. (H) Vide fupre. p. 111. (**) Part I. p. 5137, (b) New 
P $15 & 593. 


<= | - 5 
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e . It ſhould have an 
apt concluſion, to detain him be be thence deli- 


verd by due courſe law. 2 Co. Inflit. nine tf 
"Bax ahijo i bu gras, that theſe 


| contrary 

ſera) har if ance be fuſe ey by ths K 
upon ſuch 12 warrant, it 11 in ih xy 

4 cad. 5 4. Part I. p. 609. De frangentibus pri (c 

e as Tr 
rain him till further order by the juſtice, i 
unapt concluſion, and up 
e eee 

50 eee 
ing good, if there be an certainty in the body of 
te warrant for what it b. us for fly generally, — 
particular is beſt to be expreſled. 

3. Regularly the commitment is to be to the common gaol 
of the county, or if the offenſe be committed and the 
taken within a franchiſe, that 


tute of 5 H 4. cap. 10. 
""Onl ſometimes it hath. been uſed by the juſtices « 
to ſend ſuch pri 


can/ procure their bail; 
but this hath alwa been billed i) the fies of the king 


8 „** 
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therwiſe the juſtice, 5 rank He quod vide SA 


10. 4. Fineux. accord e 
len's r 
My where he is bailable. 
. Thus far touching commitment +; in offender, | 
But in ſome caſes the offender is neither diſcharged N 
committed, but bailed, and that comes next to be conſiderd. 
But banal NN I 
6 0 | 


J & N | PS 1 


* 
— — _—_—— A. 1 8 — . 


S 
Cuncerni ng. bail and mainpriſe. 


2 there vil be theſe things 
© Inquirable, 1. What it is, and the nature and kinds of 
it. 2. In what caſes it may be, and in what not. 3. By 
whom (a). 4. fs e 0 be thing, by writ or 
without writ (5). 5. The penalty of erring therein . 
Touching the ff, namely the nature of bail. : 
Bal and rei are wed promicuouſl 7 RIO 
the ſame thing, and indeed the words import much the ſame 
thing, for the former is rradipus J. & and the other is man- 
captus per J. S. 
Bur yet in a proper and legal ſenſe they differ. L, Always 
is a recognizance in a ſum certain, but bail is not al- 
ways fo. 2. He, that is deliverd per manucaptionem only, is out 
of cuſtody ; but he that is bailed; is in ſuppoſition of law ftill in 
cuſtody; and the parties that take him to bail are in law his 
keepers, and may re- ſeine him to bring him in; and there» 
fore if a man be let to mainpriſe, fuppole in the king's 
_ OE — be top t againſt him 
in cuſtodia mareſcalli; but if he be let to he is in ſup- 


pln of la fl i fd mere, 33 Ez. Nn 


6 36 E. 3. 
(a) 17 cap. 16 vin. 0 Infra cap. 11. (e) Infra d fine 


bajus capitis 


240 


5 —— 32 K 6. 4. 4 ProteZtion 1 3. and accord- 
ingly the books of 21 H. J. 20. b. per Fineux, and 9 E. 4. 
2. 4 that ſeem to differ, are to be underſtood. 3. Tho ſome- 
times the recognizances themſelves both in bail and mainpriſe 
are in ſums certain, as ſhall be ſhewn, yet the entry on record 
in the One caſe is deliberatur per manucaptionem, and in the 
other caſe traditur in hallium. 

Bur ow forth Kinks of. bail property b all, n of 
theſe kinds. | 
«offs Sometimes. it is in no ſum cerrain at all, ber is 
ballium 0 J. & and this.is the uſual form in all bails in ci- 
vil actions in the king's. bench; and antiently it was ſo alſo 
in criminal caſes, tho now, 28 ſhall be then, it differs. 

And-of yhinyhjod wae ge poruny gem on. thay. bays wig 
was corpore, which now is rarely in that form, 
re becauſe there was an» 
tiently à looſe opinion, that he, who was bail in this manner 
for a felon, was to be hanged, if he brought not in the prin- 
n Mainpriſe 12. but the truth is, 
all his puniſhment is to be fined for his default. Crompe. 
Nn e 11 H. 6. 3 1. b. 

cer 
times in ug mn appears 27 H. 8. 11 U 12, 18 
the bail is amerced, if he have not the principal at the 
2. Sometimes the bail is only a recognizance in a 
certain for the appearance of a felon, and this is uſual, wiz, 
the principal in double the ſum ; as for inſtance in 400. or 

more, the ſureties each of them in 201. apiece ad comparen- 

dup & Sandenrofir-ie need e ee 
legem Uc. Dal. cap. 1 1 4. p. 305. (4) 

The ſureties ought to be at leaſt two men of ability, and 
cheir number and ſufficiency and the ſum: of the_recogni- 
zance is much in the diſcretion of him, that is to take it, and 
therefore he may examine them upon oath ; Ka pt 


dE Ii 
| (a) New Edit, cap. 165. f. 130. 
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"Thi hrntics af front) jar; doth impors Al chat he hall i 
pad to the rol bee be te of 
ar | 
wegiums clericale and would not r 
had beem amerced, which is remedied by that ſtarute. 
3 n 
regular il, is not a recogniaance in a ſum 
certain, bar alſo a taking to bail, che true form whereof, is 
containd in Lambert's Juſtice, Lib. I. cab. 23. . 264. Memos 
rant qudd d, anno, Ce, cam, Oc. venerunt A. 1 B. & ce. 
fore wc races gd pts ne 
dam proximam generalem | deliberationem in co 
ors apt U ſſumpſerine,' vit; quiliber corum ſub 
N 4% bogis U cpalli, terri & nenementis_ cru Y 
cujuſliber corum ad opus dikti domini regis lrumd, 2 
8. ad eandem proximam gaole deliberationem non 
it tordm-juſtitiariis dicti domini-regis ad diftans 
deliberand”|. 4 dito domino regi_"tunc = 
ſbidem ſuper premilſis, or | is, 960 ad came ibidemiing 
-objitientur,' or rather” to the antient form, ad ſlaw 
dum rebto. de latrorinio preditio legew & 
regni Angliz. Dat. ſub  figillts OY „ eqn Vide 
F. N B. 250. 157. „% lun N 
But the feal got be, for be-i's 
his hand fimply ſubſcribed, or 
& amo ſupradifio coram Math. Hale. wb 4 
wg toi or | 
Ant dt in On, 
rant iſſues under the hand 
ement, called a f 


l . = 06 women 
it is to be remembred, that When any 


G is. f. 150 


. — —-„— 
em, but the ſheriff, in whoſe cuſtody they moſt commonly 
were, and uch {ubordinate- officers, that either under the ſhe» 
com rpm of liberties had the cuſtody of | priſoners, 
from! the words of the | fue] Be puriicees - 
wy viſcounts" & autres 'queux' ont | priſe & retenus * 
And cheteforts ll che Meute dd not extend to cotirts of 
ſtice, mich leſs to the court of King's bench: e 5 l. | 
hiſtie-'p. 18) 188. ſaper hoc Mamu; neither doth this Ras = 
tute ſingly off itſelf extend to juſtices of the peace, for they 
were not in being till 1 6 — 147 
2 n OM! E e a 
direction 


And thereſore > — alſo; upon the ſame "reaſon che flo 
tute of 27 E. 1. cp. 3. de finibus levatis, that dite cts and au- 
e juſtices of gaol- delivery to inquire of ſneriſfs and 
others; that have let but of priſoſi by replevylng perſons not 
replevilable} or have oſſended agammſt the ſtatute of Weſtminſter, 
and to puniſh them according to that ſtatute, extends not 
aber ee if he yet but voly'es ſherilſs and _ 


"I the marr + hs; ie d tee de well applicable to * 
but them,; for as all writs of homme replegiundo, de manuc ap- 
tione, & de odio & atia were directed to the ſheriffs, ſo in 
moſt caſes what was to be done in thoſe times for 480 
kinn mme to be done by the ſheriff, 

This ſtatute declares, 1. Who were not bailable by the 

law. 2. Mho from thenceforth ſhould not be bail- 

able; and 3. Who ſhould be bailable, and inflits puniſhment 

theriffs and bailiſts bafling thoſe, tht ius nos repteviſa» 
ee leviſable. 

And this a8 exten nor only to fuch ballet /ne/ make 
be wirruee officit; but alſo to ts by force of the com- 
nn whereof 
hereafter. Reh Wn 
1 Ny lord Coke in das ayer this chapter (d) bath 
us the {ſubſtance and intent of this ſtatute, which 1 ſhall 


therefore but in effect tranſcribe. Firſt, 
la) 4 Co. Iaſtit. p. 186 & fog. 
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and aflign his errors; the cum of king's bench 
z and'it is not unuſual ſo to do, whether the o. 
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. an ve in Amen. 
I a man be indi ot for ſuch an offenſe, 
wherein bail | 


1 
+ 


his gullt; if 
ilable 2 O. 4 et 1. 
e HR ig 94. but not 
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«frm mains OT $ID 4 feat 
— 4 ſell them to B. and B. is taken with them, B is 
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ab wr tor Mm oe their 


But chis hath certain exception — 
| 7 2. If the a . 3 . 
perſon accuſed by the fame. 177 
'8. perten ache for will . 
houſe, which was a ſelony at common aw, 7. * 

83 atvefied for falling the king's coin. 

Fo e 
11. He, that is excommunicated by the ordinary, is not 
bailable,” unleſs it be for a temporal cauſe, and then upon a 
prohibition granted he may not only be bailed but deliverd ;; 
or upon an appeal and a ſpecial writ de cautione. admittenda, 
COONS) CW ee e eee 


e fe fron eee e 


A. dangerouſly w B. he may 3 
known whether the . live'; and 


not to be bailed, ll en pod ere, that the danger | 
is over. 10 H. 7. 20. 4. 3 H. 7. 

1 eee 
king, whether he be indicted or not; theſe are neither bail 
able by vireue of the common writ d howine repegiand, or 
ex officio by the ſheriff or bailiff of @ liberty. 
| IT os 
bench. 2 C. Inſftit, 189. 
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g the ftatutes 34 E. 3. 5 
7175 1 & 2 P. & M. 2 & 3 b & M. 
in relation to bailment of priſoners. N 


A ere n thi des e r e. 
LI ſoners for felony or miſdemeanors was performed by 
the then? os ſpecial Kai of lente eicher by writ or wr" 
tute offictt, © 
But when the offices of juſtices of peace were inſtituted 
by the ſtatute of 1 E. 3. they gradually had the greater buſi- 
neſs of committing and bailing offenders devolved into their 
hands ; ind by ſucceſſive afls of par liament. | 
1, The power of the ſheriff out of uſe. 2. The 
of. peace obtaind molt of the ſheriff's power 'in re- 
Ei „ 
lation to offenſes extended larger than the ſheriff's, and in 
ſome kind x than the limits preſcribed by 3 E. t. Fer 
in ſome reſpects the ſheriff's power as to bailing, in off 
* e, ST 
(. thenalore Fake "tele bern Mlatutes in_order of 


WMW OO cap. 1. gave them er to 
malefaQtors, be ap pi No #& 
them to their 'good behaviour, which was not intended 
W 
Ei lions and in the meantime tor gol en 
By the ſtatute of 23 H. 6. cap. 10. there is not only power 
e 
parties arreſted in perſonal actions and upon indictments of 
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2 rr 
der ball de — 2 — 
but by two juſtices of peace, whereof one of the both 
to be preſent" at the bailing of ſuch "offender, and to certify it 
in writing at the next 


and coroner in 

— in ocher chiey corporate 

within their ſeveral zuriſdictions] Julticen of pense, Bs: 'of- 
| ing contrary 10 the tro cr of ths th, the Ye 

of gaol-deliv ma 

9 en 10. only provides 

r the Juſtices 

of peace as well upon commitment, as bailing « bro 0 woman 

for r or other felony. 7 

Upon theſe ſtatutes, and that af 3 B. 1. which 

faith, * chat for che dub of 's ( a perſon is not bailable 

« lux”, it hath been queſtiond, whether juſtices of peace m 

bail in caſe of manſlaughter, - 

: On the one fide che Natures of 2 Mar. and 3 3 Mar. 

admit that they may, 8 the uſual — 

been: vide Lamb. Juſticr, . 25. C | ſequentibus. 
| r 


I. The ſtatute of Weftm. 1. | cap. 1 5. recites expreſſ 


r is not by 8 
able; and the very ſtutute of 1 & 2 P. & M. ne by oy bl 
tute of 3 Br, = the ful and Cacdarl for jules" ef peace 


0 proce by in caſe of bailing. 
the ſtatute of Glouceſt xpre(] 
4 TG tar ile man by milan 45 


. in 
and then he ſhall be tried”; wo Hh ct 
, euch more in caſe of a fimple 


4. It was relolved the judges of England, Car. 1. 
— — eee ee 
— of the late chief juſtice Hyde, "who coordingly did 
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fourth general, namely, the 
various manner of bailing priſoners. _ 
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2: Breve de manucapt 3. H —— Sai 


J. The writ — *. 
elo —— wherein — hiv he > bail 
able; and therefore in the writ there 13 an ex of the 
death of a man, perſons impriſond by the command of the 


rr 


ad e e Ne yet a ſpecial 
writ of bomine v lies for one taken by 
of the foreſt (nora, not by the chief juſtice). 3 "I 
So that this writ as to the point of is founded up- 
on the ſtatute of Weſtm. 1. cap. 1 5. or at leaſt governed by 
ir, only in the ſtatute there s of perors taken 
by [command of ] the juſtices, here it is capitalis juſtitiari.” * 
By this writ the ſheriff is to deliver the party by mains 
priſe ; and if be return, chat I & makes title to the perſon 
impriſond, —_— — he is to take ſures 
ties of the party impriſond to appear in the king's bench or 
5 
at the day, and to attach J. S. to appear at the 
Vc. where the buſineſs may be determind; and if % _ 
returned non eſt inventus, + ps Wake: may to 


granted againſt him to take bis body, and if a now eſt iu 


tus be returned, a wubernam to take his goods. 
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namely, 1. The original writ de manucaptione. 2. 
cial writs of mainpriſe, both iſſui a 
1. The writs of „ 
the Regiſt. f. 268. & ſeq. and EN B. 2 50. & , and 
theſe writs ſtem to be or directed alto che ſtature 
of 3 B 1. 
perlons are to be baild by this general writ, for no 
nal are bailable by. this co mon writ of m 


for as ſuch 


mainpriſe eee 


or for offenſes of the foreſt, vel pro ali- 


the miniſters 


cap. 1 5. for that is" the rule and direction, whereby. 
crimi· 


3 eig e ee $18 


— by the Gture-of12Þi 3) 


of 14K. 6. 8. a. where it i ſuid z That be that ing 
i by juſtices of De. may be bad with 


officit, 
A. I. an 1 J. yet it ſufficiently | intumates; 
of was not taken away by 28 H. 3. 


are XK 1; Juin "11 
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a king's wars, as 
fam racto 
« erſu en lou deen. 
nucaptions into 
precedents of ſuch 
to Reger Brabags 
m. 8. . 11. Gai. 
And far 
III. th 
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fors-h 
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1. It: may iſſue out of the churt of cum in or Ex- 
© ought to be always, Where u 4155 


bim with an on. 
ot is 


| to be ſo ſued, e ry pre-ſuppoſed miſdemeanor 
ne —— 
or Exchequer, „ eqs 

is wrongfully committed, or by one not 
* re by te e 
priſond, the privilege ſhall be allowd, and the perſon diſ 
arr af aver impriſonment ; or if it be doubthil, he 
may be baild to appear in the court of King's bench, Which 
„ e eee eee ef W vg ov "ap. 

29, 2 it., p. 51. 

And upon this account, P.43 Elic a i the aſs of Kill 
that was impriſond by the council-table, for not bringing in his 
ſubſcription to the Eaſt-India company, and this being returned 
upen the habeas corp 2 22 a Mins againſt him out 

the common bench, they a t r \ Gare 
lowd,: and the party to be diſcharged (a): 

But if a man be ſued in the Sunmahbench, und Ju ak 

reſted and impriſond for felony, tho the gaoler upon the h. 

beas corpus ought to return the cauſes, as well criminal FO 

that. wherewith he is charged out of that court, yet the 
court of common pleas ought not to commit him to the 
Fleet, nor diſcharge him of the impriſonment, nor yet to take 

bail of kim is after h, ey he not conuſance of 

ſuch crimes; the like it is; if he be returned committed for 

riot or ſurety of the peace by juſtices of peace; and theres 
; fore all they cain do i to take his appearance, and take him 
do mainpriſe upon the action, and remand him as to the 

of crime, for which he wus well committed by the 
aftices, and to remand his body to the ſheriff s cuſtody upon 
bi for the crime. 2 H 7. 22 22 

h But now by the ſtatute of 16 Car. 1. cap. 10, they have 
original juriſdiction to bail, "diſcharge, or commit upon 


(a) See Moor 838. & ſeg. 
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things they dike * * el 
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for felony, in that caſe, 1. If it 
that the arreſt for debt or other civi 


Y may e 
aus den of , fx that court bach 
r 3. Nr e civil action; 
then in the ter court his appearance 
bail to the civil action, and remand him, if chey fee. e 

as to the crime to be proceeded on below. 

But upon the writ ad faciendum & 1 Nr 
„ that belongs 
to the Ee eu % Mein 

The other writ is the habeas corpus ad ſubjiciendum, which 
is for matters only, of crime, and is not regularly to iſſue 
nor be returnable but in the term- time, when the court ma may 
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ny the ftatate of 41 Cr. 2. cb. . hls behalf to 
) By 1. Cap. 1 14 — — 


. « or ny ov of bu mc ejullices £3 
treaſon plainl in the r 5 
ex n warrant of or r r 

1 ere 
n or upon ſuſ- cha Ec. 
picion thereol,) other an perſons con- 

& or in execution ; S wy het * 
it is provided, Ther Fry ch pr, * upon oath made, that fuch co 
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f — required uns- 
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1 « his appearance * 
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c. or in ſuch other 


8 pr pt 
7 cognizable, as ca re- 
1 , 0 then fall certify the ſaid 
err return thereof, and the 


nizances into the faid court 
2 badet ie halt appear unto the ſaid faid lord 


A chancellor, tc. that the party ſo com- 
« mirred is derained upon « legal pro- 
de order, or warrant out of forme 


| - | 
che bauſe requires 11107 + 
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priſoner into Scotland, or any _ be- 
fond the ſea, either within of without 
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* and during the continuance thereof 
+ no priſoner be removed but before 


any other time, hat by be 
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iſoner is deliverd 
« ae * to be carried to 
« the common. gao 


where 
* fon in 6 ex wer of ns 


al xs of peace, to any com- 
or houſe of correc- 
« _ — 
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a ee fy ator Che hc 
„ courie of Law z or in caſe 1 4d. 
fire, inſection, I | 
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remove the 1 
per at ne 


e Wale tir Wi Miſha eat the kings bench. - 
By virus of the ſtatute of Mayne Carts, and by the 
very common law an babeas corpus in criinina} cauſes may iſſue 
out of che Chancery.” l 2 Inflix. 


FH 0 
N But it ſee x ſhould iſſus out of this court in 


the vacation time, ar our of the kiſs bach inthe te 


bail the priſoner to appear in the $ bench, or m | 
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ä 1 orator 
- py wed pn aterth hi 
— — and then he ma 


to the king's bench D ü 

chancellor hath no power to ; 
And if the habeas corpus, and 3 

r returned | 

there, t rere i the 

only be returned with his cauſes me ot 
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Chancery, and deliverd over into the 
proceed to the determination of the return r 
cedend) remand him, or grant a eier to certi 
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But the. ſe babeas corpus ad faciendum'& 

4 by | TP rae gpm in civil Sete 

cially being in execution, is neither warrantable by law, nor ang 


tient - uſage, Fear rn ar 
hy as to. perſons in execution. 0 
And thus ar of bailing by habeas c. FE 


IV.T r 
manſlaughter, in ſome' places called a writ de bono & malo, 
1 grounded upon the ſtatute of 

ech. 26 * 4 cap. 9. and re- 
rived aging as = ſuppoſed, by 42 K. z. — hereby all 
acts made againſt Magna. Cart It is a writ much 
2 7" 4 n 
3 Coke upon Magna Carta, cab. 26. 2 
2 . 297 +\Inſtis. p. 55, and thicher 1 
er m 


It has e e e e g d i 
tbe attaining and execution of it, for, 1. There muſt be a 
writ. to inquire. de vita & membris. 2. There muſt be an 
Oe 3+ He was to be bailed by twelve perſons. 


The ſheriff, it ſeems, might ex officio without 'writ at 
common law bail offenders indicted before him in his Turm, 
or upon a commiſſion to him; but this power is in effect 
V: 1 
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taken away ſrom him in caſes of felony, by the ſtatutes of 
28 E. 3. cap. 9. and by the ſtatute. of 1 E. 4. cp. 1, and 
1 R. 3. La . cranſrd to he juſtices of the peace, a hath 


The marſhal of the. king's bench .took upon bim an- 
as virtute officii to bail indicted or 3 
bar 2 


CHAP. Vn 


Conterni ns warrants to-ſearch for ſtolen 
goods, and ers of them. 


| Though fi to infer this bid in ths ple. 1, Becuſ 
it is a buſineſs preparatory to the diſcovery of felons, and 
bw ral 6 they rok. 3 Bee ir helping of per- 
2. Becauſe it is found by ex expe· 
of great _ and neceſlity, eſpecially in theſe times, 
where felonies and robbdries are {a frequent And therefore 
this means of di of them is now grown common and 
uſual, much more than in antient times; and if it ſhould 
venience ; and therefore I can by no means ſubicribe to that 
opinion of m n 31. p. 176. * 
— Hades « That ja of peace have no 
power upon a bare ſurmiſe to break open any man's houſe 
E e 
night“ (e | 
| > pl I . 
theſe warrants, are theſe : | 


- W the granting 15 


( . . 


1. They 


pou ne Placitorum See 


— rn — — — 
are not to be e ee carts made before 


committed, and that the party com- 
hay a e 


a 


he juſtice af a ſclony 
Ning hath probable cauſe. to ſuſ 
houſe or place, n of ſuch ſuſpicion 4 
And therefure I do take it, that a general Warrant to ſearch 

in all ſuſpected places is not good, but unly to ſrarch im ſuch 
laces; Where the party aſſigns before the juſtice 

his e and the probable cauſe thereof, for theſe» wars 


7 | 
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oa 753. C. P. C 5.64. Wr ſhall be 


acceflary to, the felog.,, F; 
A Fa now by „She d cap. Fri. 620. PITS * 
„ & 5 Ann. cap. 31. whoever knowing 
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— I. Ps. * 1 * * 


that th Tere, Aae, be ny be-diſcharged 2. an e. 


der, and. bound over to give evidence as à witnels gat 


Him that ſold them; if it appear be was knowing they were 
ſtolen, it is fit 10 bind him Over to anſwer the wg for 


F was, 


, ' » 7 
: „ hn ͤ +4 . © = ow Cy I uh. N 
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Concerning Preſentments, "ROI and 
Indictments, and their kinds. 


. v.- 


Have gone ; through a ee that are preparatory 
[ to ore ing againſt malefactors in the ſeveral courts, 
wherein their offenſes are puniſhable, namely, the arreſt 
an prion, a» baling of offenders, and the ſeveral juriſ- 
dictions, and juſtices, and man of juſtice concerned therein. 

That eh ae wg to 2 1 is the manner of 

bri the to his tr judgment, which 
1 by appeal, which is the ſuit of the party, or by 
indictment, which is immediately the king's ſuit. 
I be former ET appeals, 1 ſhall conſider 
after the. buſineſs of —— becauſe it is but rare to 
have an appeal, and the moſt proſecutions of this nature are 
N eee eee therefore I ſhall conſider 
this 


I ſhall diſtribute this mutter into theſe general. heads 
namely, 1. Touching "indictments and preſentments. 2. Pro- 
ceſs. 3. Arraignment. r offender. F. Trial. 


veral particular heads and diſtributions. 

Preſentment is a more comprehenſive term than 1 
ment, for regularly an indictment is an accuſation given in 
againſt a perſon by the grand inqueſt for ſome miſdemeanor, 

whereunto 


Hiſtoria — cee 1 52 
whereunto he is put 


7 eld neee oms cher informations, 
put to anſwer, as 


. eee ti yr fe 


Firſt, Touching the feveral Ends df 
ſitions and indictments in matters 


They may be diſtinguiſhed, 1. in dere a che cours or 
Mitres e where they ate made. 
And, 2. In reſpect of their effects or natures. 
1. Touching the former branch of diſtribution in relation o 


But thbſe, that moſt concern capital 
taken before the coroner, or ſuch 2 ate taken beſore juſtices 
by commiſſion, whereof more ſhall be {aid in the enſuing 


Eil tothe gen Kind of Mace in ld of 
the mne yg * 


159% Hiſtoria Nlurirmum Crane 


Angdd chereſore, tho it bath been held, that that the ; 
eU b ſe before the coroner be not traverſable, 2 q 
ſubra, yet of all hands it is agreed, chat 2 preſentment 'of 
e juſtices of peace or gyer and terminer is tra- 
rſuble by the executors, Oc. r er N 37 
— 
a t be made | corports, that 4/Yild 
B. and fled, this preſentment of the flight is held not tra- 
verſable, but coneluſive to forfeit the -goods, tho he be after 
of the felony,” and expreſiy found by the petty jury 
upon his trial, that non ſe retraxis (d), 13 Hf. 13 b.\Forftitare 
an 3 E. 3. . 64 7% He DN 238. . 1 
is, if it er viſum corporis, 3 


ae ne — 4 
party's death . ee ee 


3 E. 3. Corn. 289, 99,  TEaRT i 
e 


a 6 
— 


Wow ot 

eps tyres po Fan ms, 
3% 5 E. 3.4. And all-the resten, Tit can be 
given why the coroner's inqueſt oſ a fugath fecis is concluſive, 
cit ace er A Fu. 
Ceo oft an em pofitif le del: css 

| a man be pieſentedies! have ſulferd an ſt beconſe 
inchis eſe the parry ar leaſt to be fined, he hull bee 
| bis travęrſe to it, and is hot concluded by . 14 
But if either before the juſticen in ehre, or before the co- 
toner an eſenpe be pfeſented upon. a vill either before or af- 
F duty bo todo ng nog 


is, 
1 cab. 3 2. Yo 
But it it fall out, chat chere be an- indictment for 


i eſcape; (as there! hath been formerly againſt = e's — 
_ (4) Vide nen 63, 6. * * 


— 
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London tor the eſcape of thoſe, that riotouly kild Dr. Lamb (e), 
who were thereupon fined 2000 l.) ſuch an indictment is not 
conclulive, but traverlable. © 
. Whether an inquiſition of a felo de ſe before the coronet 
be traverlable, vide que ſapra, Parts I. ech. 3 1. p. 414. 
And there are no beſides what are before mens 
but a preſentment ; in a, leet. of bloodſhed or the like, 
in the Sanimore court of the foreſt for offenſes of Vert and 
Veniſor. ar | 
But even thoſe: preſentrients. are - traverſable alſo in t 
caſes, ui. 1: If the offenſe preſented: be out of their juri 
tion. 2. Or if the be ſuch as concerns the 
4 as preſentments of nuſances, or ſuch matters as 
And therefore it was reſolved in the Exchequer in a quo 
warranto againſt the water-bailiff and conſervator of the river 


_— 


A preſentment 'of.@ riot or forcible-detainer by a juſtice or 
two juſtices of | peace; as. the caſe ſhall require, is a- conviction 
by the ſtatute of 15 R. 2. ch. 3. 8 H 6. cap. 9. 13 K 4. 
Cap. 7. 6 4 We uns 1-464. ALICE TINT. 


= „ 
rr 4 en 
ier 


TT V TH & +4 1? a ws 


— 


— 


— éêẽ— — * 
Hiſtoria Placitorum 
* | | nende 


i 
a 2.) Aenne wh WAL 4 ELIF | Lot rd f ra, 
Where 4 man ſhall be put to anſwer in 
criminal and capital offenſes without 
indictment at the kings ſuit. 


Ar che common law there were ſeveral means of put 
1 ting the party to anſwer a felony. without any indict- 


by ſtatute. tx 

I. If a thief or robber | 
cum manu opere, and the mainowure brought into court with 
the priſoner, he ſhould have been arraignd upon the main- 
autre at the king's ſuit; 2 E. 3. Corun. 156. Aud thereſore 
M. 18& 19 E. 1. coram rege, rot. 28. Nerf. Et quia pradictus 
Johannes de Brampton ¶ faſſariur figilliregis & brevium. ſuorum, 
e eee 
opere, per quod ſecta domino regi in bujuſmodi 2 
tere, ided eee eſt, 5udd | Johannes | eat inde} 
fine, dis, & c. de £21, WD, une £951. 4 


* 


And 7. 10 E. 2. rot. 132. Bucks, Robert Lega was ar- 


200 L and a writ of error brought in the king - bench in 

England, and aſſignd, that he oughe not to be put to anſwer 

in caſe of life or member per wocem & per billam, quam Ni- 
2 _ 

(*) Fide Part 1. 2.186 & 249. © 


1. It muſt be where the plaintiff in the hath either 
declared upon his appeal | writ, or his a 


may be brought 


in his name by a ſtranger without” his privity. 2. Becauſe 

the writ alone contains not ſuch certainty of time, place, 

and other matters, whereby the party may be put to anſwer. 
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and by a par- 
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and day be paſt, or — he dlendae, Os. * 
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CHAP. tg 
5 Who 3 may be indifors, and where and. "ary 
| returned.” ö 


nnen 
F rates proer ptrn me 


CC 
1. De officio coronatoris, the coroner is to iſſue his to 
four, five or ſix vills to appear before him at a certain day 
to make inquiry, this is directed to the conſtables of 
the vills, who cconlngy give ſummons to a competent num- 
| der (f iiiiens, Geelew a (3), and by them the inquiſition 
is made, when they have been {worn and have heard their 
evidence upon oath taken before the coroner. | 
II. Touching RY POO TING God hey - By 
the ſtatute of Weſtminſter 2. cap . indiftments in the ſhe- 
AG be ws I and they are to ſet 
their ſeals to the inquiſitions, otherwiſe they are void (k). 
And by the ſtatute of 1 E. 3. cap. 17. 4 . e 


ei the e ee 
the i other with the Nerf or 


ſteward, 

And the furs of 1. 4. no ſhall be 
12 YA Red row ore 
20 5 1 freehold, or 26 s. 8 &. of bold, * 
all indictments in the New taken otherwiſe il 
But now by the ſtatute of 1 E. 4. cap. 2. te (EE car 
not proceed upon any indictments for felony, or otherwiſe 
taken in prone but mult ſend them to the ſeſſiomꝭ of the 
peace, and the juſtices there are to make procels'and proceed 
thereu ' 

But 


pon. 
4 Wr bels nal te aire beg Hi Tie e 
be of ſuch matters only, as are within the juriſdiction of the 
r 
41584. 

n 161. in noi. (k) xz Co. Inflit. p. 387. 
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chooſe 


DE 


their names to the court, 


hundred were to 4 


2 


preſent 


pups no” To 
theſe rwo hundreders for each 


and 


- 


Q@ 8 


ſeveral 


85 Vide fuprs 5. 11. 


themſelves and the mn, on 


73 * eee = 1:4 4F 3 
And according to others Fenire fac' viginei quatuor libeyos if 
legales homines de quolibet hundredo in bathiud Bud, quorum quili- 
bet habeat 40 8. per ann. liberi renementi ad minus, venire fat 


parte domini regis ad tunc dd injungerentur, pr. 
entes. omnes juſticiarios ad paccm, conflatularios, & e. 


inter dominum regem © prijones pradiftes, Nc. Co. Hur. F 5 5. 4. 
the ſheriff is to return twenty-four or 
namely a confiderable num- 
of which the grand inqueſt at 
and termine, or a 


ayer 


there ” two ſeveral commiſſions of gaol-delivery, * . 


| #1 4 Now 
(*) Vide fupra, p. 26. 


*. 


They wmiſt be prai & galt bomtiner, and therefore, if 
any owe of te indithon be en achte a petra 

is: a {ufhiciens plea to avoid! the indifiment ; 11 H. 4 414 
M. 4 BuR. Cu 34. Sir William Withipole's caſe, and 


RE! awihss. i. #3. 07 49 ; 
nted in 4 


51 
1585 
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H. g. c 12. * ensdded. «7 
the juſtioes of ivery, and juſtices of peace, 
ef one of the quorum; in ſeſſions may reform 
* panncl returned by te ſei, (which be or le = 

% D 99 er een wo viily ad oiawmelh: 


(1) Vide infra, þ. 213. in netis 
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CHAP. ** 


Concerning the demeanor of the anand ins 
"nf, in relation to their preſentments. .. 


HE, coroners : inquelt, may 8 muſt bear etidenceodf 
all hands, „ and that upon oath, 
ITE 1 as 
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* In this caſe of all hands it is agreed (Y, that the grand 
jury is to blame, becauſe they take upon them to anticipate 
the evidence, that is to be given to the petit jury, and ſo de- 
termine matter of law, which belongs to the court to deter- 
mine, and by this means many murders may eſcape under the 
diſguiſe of manſlaughter, and fo eſcape with their 

Some therefore have made it a practice to ſet a fine upon 
the grand jury in this caſe, and ic hath ſo far, as 
to fine petit juries alſo in ſuch like caſes; whereof hereafter.. 

That which 1 thipk herein, and in other concealments of 
grand inqueſts is, as follows, wiz, 

1. . 

inqueſt, and it is a matter on, ef] , 
_ inquiry from the indictors or witneſſes, _ 
view of their examinazions it do plainly appeat, that the 
crime amounts to no mare. 

2. That barely upon ſuch a return no fine can be ſer 
upon the grand inqueſt, unleſs the evidence to the grand 
e e e ar dls hav” in.che' profincs of che count} 
for otherwiſe the court cannot underſtand, whether the 
grand inqueſt doth well or ill in ſuch caſe. 

. That if the evidence to the grand inqueſt be given at 
the bar upon an indictment in the king's bench, and the 
Brand inqueſt will not find a bill according to the direction 
of that count, as for inne, will Sada man guilty only 
court may £ 22 when it is murder, that 

ſet a fine upon the grand inqueſt, and ſo it hath 
ſed ; for it is the higheſt court in England of or 
— ry d 


(b) This is far from being agreed of 
al ans, for fch a ancp tion of the judges urors for - 
evidence by the grand jury wha naſe bot dug ch dll fr marker 7 
— ms the being bound 


cedings have been generally 
Fared, as in the caſe of Sit H. Wyndham 
the whole ney ng but the and others, P. 19 Car. 2. who were fined 
nxe do they ul caſe 3 mon + nk by Keeling, C. J. for not finding a bill of 
mine matter of law as matter of fact; murder, albeit they were ſatisfied the 
for whether murder or not de upon man died by the handzof the parry in- 
« preconceived malice, which (tho it is died ; bur upon 2 — rlia- 
to be preſumed, where no provocation ment the chief juſtice 
appears, is matter of ſact, and proper for 2 Keb. 180. 


oaths, as ques ** the pe jury, to 12705 
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- 4 Thar if, the juſtices of gx deu % 
very having heard the evidence at the 


2 7. 


judges of nifi prius proceeded to fine jurors in civil cauſes, if | 
the gar — according to direction even in points 
of fact; this was done by a judge of aſſiſe (c) in Oxford- 
ſbire, and the fine eftreated, but 1 by the advice of alt of 
the judges of England ſtaid p 8 8 the like 


r lary, the fine 
was eſtreated into the Ex pp or hr 
proceſs , n Aha 0 and aber en 
fined at the Ola · Bailey ving a verdict contrary to di- 
rection, by the advice 2 11 of N (only one 


diſſenting) it was ruled to be againſt law ; but of this here- 
after — 5 My ſecond reaſon is, becauſe the ſtatute of 
3 H. J. reſcribes a way for their fining, which 
would not . 2 if they ba been quences, he the pr to 


1 her 3. R erke 


@ Jaftice at Oxford,  Vangh, 145. (4) me. 133. ( C. 43. 


= — — — 
3 Placitorum Cron. 161 


1 


— — be-dranrs.in 
E preſentment or indictment, and this 


be but a flender ſcreen or ſaſe · guard, if every juſtice 
— 6. ws oor rages rang or gaol-deli- 


make the grand jury preſent what he pleaſes, or 
W ſme them; and there is no parity of reaſon or ex- 
ample between inferior jutlges jitlges and the coup of king's bench, 


which is the ſupreme r — nad 5 z 
and thus far concerning 


2 
eye eee e 
ern lr but that law is antiquated, it is now 
only fineable; het be vis: viel Gamma ol 

eſt, a preſentment by leſs than twelve not to be; but 
9 ting, tho ſotne of the teſt of their 
number diſſeht, it is a good preſentment; for if twelve a- 


a Honea $2" FAROE þ ee ; 


400 
But in caſe of a trial by the ; it can be by u 
more nor leſs than twelve, all to the 'ver- 


dict, (g) accordingly i was adjudged M. Rot. 16. 
af, ex the patent was reve, — bar here ; 


ene Te | 


Y The court of 's beth, | it is 
true, may much m ly be wrſted, 
= other aer cours bt our au- 

's arguments evince, 
that no court whatever ought to have ſuch 
a power of maki onde Ire, 6 a 


pleaſe, nor his the law veſted fuch' a 
jover in any court ar ws mer of 
the jury are the ſole and 
herein are to be rt pn, by their 
— CS 3 indeed 
e dah > prope? Pref. to Har, Tr. p. J. 
judge, and the j find con»  (b) This caſe. proves nothing as to the 
trary to their — — — 222 


22 e a the recard, 
u ” , 48 75 of 7% 


aſſent thereto, ri * „ wich — n b * coroner's 
cially ;z indeed — the fat is agreed; « Jie Subba 2% Hove, 11 
if they will obſtinately find matter of * op Frmerys Fon ang 
law contrary to the direction of the court, vincula anno regni 
_——— — eren 
* 


4 _ — CY * . « # . 


Placitorum Corong. 


and received, no atnetciament-lies, that it was not aſſented 
to by twelve, but otherwiſe it is in caſe of a preſentment 
by a leet,” for the party diſtrained, Ac. may aver, that it 
was not preſented by twelve. 4 E. 3. 26. b. B. Leet 7. 
be indictors are preſumed in law to be indifferent, un- 
leſs the contrary appear; 1. Becauſe returned by the ſheriff. 
2. Becauſe — by the 025 to 2 0p 1 ſhall 
never be c writ {piracy for any Iracy 
before their —— tho the party be acquit. — 1 7 
31. K 19 H. 6. 19.4. But 21 E. z. 17. by R. Th. it is a 
good replication to ſay, be procured himſelf to be returned 
of the grand inqueſt. liths ad % A ern. 
| If a bill of indictment be for murder, and the grand jury 
return it billa vera quoad manſlaughter, & 'ignoramus q 
murder, the uſual: courſe is in the preſence of the 
jury to ſtrike out malitioſe & ex malitia ſua precogitata' and 
murderavit, and leave in ſo much as makes the bill to be but 
bare manſlaughter, and ſo to receive it. Th 
But the ſafeſt way is to deliver them a new bill forma n- 
Oaughter, and they to indorſe it generally billa vera, for the 
words of the indorſement make not the indictment, but only 
evidence the aſſent or diſſent of the grand inqueſt, it is the 
bill itſelf is the indictment, when affirmed. And ſo in like 
caſes, where the bill contains two offenſes, as burglary and 
theft, forcible entry and detainer. H. 4 Fac. B. R. Telver- 
ton 99. Ford's caſe. e 4641+. TH 5 


® fecit Fobanni le Som ſervienti Prioris © in xv dies anno regni regis nunc An- 
* ſands Trinitat, Sippe wici in ſuburbio * glie 7 rs tertio, ad quem di- 
* libertat. - ville predictæ in quodam em coram domino 
* campo juxta 7romons' Hegg. & diftum *© vent Gus Johannes Cubas per 
« Fohannem le Swon ibidem cum qua- man', & viſo & diligenter exdminato 
dam armũ yocat* Spart precii quatuor per cur' indictamento r 
« denar. verbetavit felon* de qui quidem © quod cempert. eſt in eodem, quod fuc- 
verberatione dictus Johannes le Srwon runt nifi undecim juratores tantùm in 
| * moriebatur, ſed languebat à dicto die © inquifitione 7 ubi in qualibet 
* Sabbatf prox. ante Sancti Petri © inquifitione de jure fore deberent xii 
* ad vinculs uſque ad diem Jovis tunc * jurati, & fic videtur cur', quod indicts- 
« prox. ſequent”, the which indiAtment . mentum prediftum minus ſufficiens eſt 
was afrerw Mich term anno 4x of * ad preſat' Johannem Cobat vlterius 
the ſame rei emoved into the king's © inde ponere reſponſur', Ideo idem 
bench, * & continuate inde proceſſu verſus © baunes Cobat ad præſens eat inde 
* prefat Fobannerms uſque à die Paſche die, falvo ſemper jure regis, &c. 
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The grand jurx are {worn 4d inpuirendum pro corpore co- 

mitanis, and therefore regularly they cannot inquire of a fa& 

done out of that county for which they are {worn, unleſs 

ſpecially enabled by act of parliament, but only in ſome 
al caſes. Miab 9 Car. B. R. Bells caſde. 

If a man had been ſtricken in the county of 4. and had 
died in the county of B. the offender had not been indictable 
of murder, c. in the county of 4 becauſe the death was 
in the county of B. neither had he been indictable in the 
county of B. becauſe. the ſtroke was given in the county of 
A. but by the ſtatute of 2 & 3 E. 6. cap. 24. he may be in- 
dicted in the county, where the party died, tho the ſtroke 
were in andther county, and alſo the offender ſhall be tried 
there, r may be brought in either county. 7 Co. 
Nep. 2. 4. s caſe. . 
80 if 4. had committed a felony, in the county of O. and 
B. had een before or after in the county of C. 
B. could not have been indicted as acceſſary in either county 
at common law, but by that ſtatute; he is indiQable, and 
ſhall be tried in the county where he ſo became acceſſary. 
Hanf. B C. Lib. I. ch. s. diy 

So if a ſtroke were given ſuper aum mare, and the party 
came into the body of the county, and there died, this is 
caſus omiſſus, and the party is neither indictable by the jury 

the county where he died, nor before the admiral by the 
ſtatute of 28 H. 8, ch. 1 5. Co. N C. ch. 7. P. 48. 

If 4. rob B. in the county of C. and carry the goods into 
the county of D. AM cannot be indicted of robbery in the 
county of D. becauſe the robbery was in another county, 
bur he may be indicted of larciny or theft in the county of 
D. becauſe it is theft wherever he carries the goods; the 
mn nes 4H 7. 5 b. 7 Co. Rep. 2. 4 Bulwer's 


' . 
But by the force of ſome acts of parliament treaſons 
and felonies committed in one county may be indicted and 


= Av 


tried in another county. up! 
By the ſtatute 33 H. 8.. cap. 23. upon examination, as in 
that ſtatute is provided, treaſons, miſpriſions uf _— 


b 
„ 


darf c. £16. II. . 26. 8 90." 0 c .2 


M. cap. 10. C. B. C. cap. 2. P. 24. 


and murders committed in any place Within the king's do- 
minions or without may be inquiretl of, 274 and deter- 


Sm where the Eng ö) tk commiſſion 


"This Rane, at leaſt as to the trial rr 
priſions, is repealed by the ſtatute of 1 &'2 F. & M. 


— 


27. * 
0 OE it ee Bede Paddy ec is 


and | trial of murder, the circumſtances required by that fta- 


rute being obſerved. 

By the ſtatute 35 H. 8. cp. 2. becauſe ſome doubt was 
cotehtbd, whether forein treaſons committed out of this 
realm might be inquired of, heard and determined within the 
realm, it is enacted, that ſuch offenſes ſhall be inquired” of, 
heard and determined in the king's bench, or in H win. 
ties, where the king ſhall iſe tis ene by the good 
men of the ſame county. 

This ſtatute ſtands in force, not repealed by 1 EN 


By the ſtatute 27 Elix, cap. 2. treaſons by prieſts or 
jeſuits coming into England, and felony for receiving them; 
and by the ſtatute 1 Fac. cap. 11, felony for taking a ſecond 
husband or wife, the firſt living, are mauirible and determi- 
nable where the offender is apprehended ; the like for felony | 
in exportation'6f wools by the ſtatute of 14 Car. 2. cap. 1 
But yet it was held at common law, treaſon in — * 
to the King's enemies beyond the ſea was inquirable and tri- 
able where the offender had lands, vide Coke ſuper Littleton, 
Seft. 440. p. 26 1. B. 5 R. 2. Trial 54. but this is now ſettled 
by the ſtatute of 35 H. . cp. 2. vid. Ch. P. c. cp. 1. f. 11. 

If 4. by realbn of tenure of lands in the county of B. be 
bound to repair a bridge in the county of C. if the bridge be 
m decay, he may be indifted in the county of c. that he is 
bound ratione tenure of lands in the county of B. to repair 
the bridge. 5 H 7. 3. 3 E 3. Ae 446. 
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CHAP. XII 
Concerning the forms of indictments in 
caſes capital, and firſt touching the form 


of the caption returned upon a * 
tiorari. | 


[7 will be « buſines a and beſides 
adhd opti hots 
but I ſhall confine myſelf only to thoſe that are 


Touching the forms of indi 83 
conſiderable, 1. The caption of the indiftment, 2. The in- 
dictment itſelf. 


The caption of the indiftment is no of the indict- 
ment itſelf, but it is the ſtyle or or return that is 
| made from an inferior court to a ſuperior, from. whence a 

certiorari iſſues to remove; or when the whole record is made 
up in form, for whereas the record of the indictment, as it 
tan upon the is in the coun, wherein i i taken 
only thus; Furazores pro domino rege ſuper ſacramentum ſun 
preſentam, Le 3 


it 18 more full and cue vid in this form, 


Norff. Ad generalem ſeſſionew pacis tent apud &. in em 
pradifio 5 die Oftobris anno regni. Oc. 25 coranm 


9 
per ſacrament E. F. G. H. &c. proborum & I. 
lum bominuw comit pradick jm & aner ad in- 


quirend pro de dowino rege & pro corpore comis. 
prediff exiſtit preſentatum. = 


* 
Vol. II. pe Uu f 1. The 


1 


166 Hiforia Placirorum Corte. 


— Wn 


ET ED 


483 Firſt, the name of the county mult ben margin 
of the record, or repeated in the body of the caption. 

2. The court, where the preſentment is made, mult be ex- 
preſſed, vis. ad generalem ſeſſionam pacis, Cc. Ins 


. goals regis deliberationem,” c 


3. It muſt appear where the ſeflions Was held. and that 
the place, where it was held, is within the extent of the com- 
miſſion, and therefore, if Doyſer be in the margin, and the 
caption be ad generalem ſeſſionem pacis tent aud S. and fays 
not in comitat predifto, it is naught. H. 42 Elia. B. R. 2 
low's caſe, Croke, u. 10. 7 54 P. 40 Flix B. R. Croke, u. 4. 
P. 606. Child's cafe; ſo if weſt-riding in comir Elerus be in 
2 and caption be ud 8. in comit predifio, it hall 

quaſhed; becauſe it doth not ſay ud S. in weft. riding in 


e e, 7. 5 Jac. B. R and P. 9 Fae. K 10 


—_— u. 6. p. 276. | 
The juſtices names, E 42 Blix, B. K. ee dee. 
il : 
but the reſt may be ſupplied by the words ( Pars is, Ic.) 
But ſo many are fit to be named, as are enabled by their 
rr and the rerurn of the caption 
3 to agree with the title of their ſeſſions. 
eee 1 laude an 
regis com praaiſt deliberand.. 
And note, that if chero be a ſeſion by three 
as of gaol-delivery, oyer and terminer, and the peace, 


if it be 


returned at a in holden before them, and the record be 
made up, as upon all chree commiſſions, if they have juriſ- 
diction to take the indictment but 2 it is 
rr 9 H. J. 9. 4. 

Tent' coram juſticiariis ad pacem, without ſaying necnon ad 
divers felonies Os —— aſſignatis, is not 


good to remove an indictment; becauſe tho that clauſe be u- 
tually added to all commiſſions: of the peace, yet they are 
not thereby juſtices of eyer and terminer, and that clauſe 


- ought to be added to their return, becauſe without that 


clauſe they cannot proceed by indiftment. 22 E. 4. 12+ 6. 
2 R. 3. 9. 4. ö. | 
324423 f 11 7 And 
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it, that ſuch or ſuch an offenſe ſhall be heard and deter- 
mined before two or more juſtices of the peace, Oe. whereof 
one to be of che quorum, the caption" of ſuch an indictment 
of ſuch an offenſe ought to mention, whereof 4. Oc. is of 
the quorum, as is uſed in the return of orders made by two 
juſtices tou pon the ſtatute of 18 


6. It muſt. return, that the indictment was made ptr ſa- 


cramentum. IE N } 

7, It muſt name the jurors, that preſented the offenſe, 
and therefore a return eee 
ſacramentum A. B. C. & D. & aliorum is not good, for it may 

was by a leſs munber than twelve, in 


be the 
which caſe it is not good. H. 41 RM. B. R. Croke, . 16. 
Clyncard's caſe, p. 65 4. and it ſeems to me, that all the 
names of the jurors ought to be returned ; for the party in- 
dicted may have an exception to ſome or one of them, as 
that he is outlawd, in which eaſe the indictment may be 
wr Srl neg rg egg are es = 
poſſibly that one, who is not legalis homo, may influence 
all the reſt, and ſo vitiate the whole indictent oo 
3. They muſt be returned to be probi & Jegales homines, 
and de comitari predifto, and this holds as in the caſe 
of the coroner's inqueſt, as of other indictments or preſents 
ments. P. 20 Fae. B. R. Croke 2. Oily's cale;'þ. 655. | © 
3 — — 
ratt ad inquirendum pro domino rege © pro corpore cumi 
* and if it be a preſentment by the grand jury of. k. 
a berey, 


—w—«ẽ— 4 — — m.! 
_ 8 * 
J Cy bs * | tes 2 T pd nd." 
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Preſentatum exiſtit, ic {hall be 


Tegen ck, and hard to bee: 
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ö —.— geo libertae de 8. wel 
af qu we, and fas rx Jer ſacrament 
He. or 6 and ſays not per ſacramentum, U. 
a ; 10. ruled N 23 
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Concerning the body of the ind ment 
in caſes capital, and the ſeveral parts 
thereof, "and the forms requi fire therein. 


duced to any certain orders; 1, Becauſe the parts of 

an indictment are many. 2. The ſtrictneſs required in in- 
. becauſe life is in queſtion. 3. Therefore 
very nice and ſſender exceptions have been of latter ages al- 
lowd, and they have been with too much facility quaſhed 
and reverſed. 4 The circumſtances of fick and crimes ar 


very various. 


Yet I ſhall endeavour to reduce this title 2 as much cer 
tainty, and as good a method as I can, confining myſelf to 
capital cauſes, tho there be many things that will ariſe c- 


ONE WOT TE Rr 2 
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* 2 e an fan ae by brief, —— 
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committed by any perſon, and 
circumſtances; that concur to aſcertain 
and its nature; —— 
3 that contern indictments in general. 
2. TW 
rder. 

among thſs generals theſs will cone 0 be conſidend, 
gar bo te — en be 

I. R y, every indi to — 
eee 
excellent uſe, becauſe it being à fixed, —— 

a 


If there be a pro Latin word for . 
containd in an i . | 


2 


jr Ln en EO OP 
I 
yet the indi ment be reaſonably intelligible, 5 Ca. Nep. 12 1. 4. 
Long's caſe, M300 31 Bly Croke, u. A. Bride 
caſe, (c), as prefato regina, where it ſhoul 8 
But if the words be words of art, 1 
miſplacing of letters become i they vitiate the in- 


dictment, as burgariter for burglarizer, - feloniter for felonice, 
murdrrdavi for 'murdravit; but burgularizer bath been held 
good, 4 Co. Rep 39. l.  Brook's caſe; ibid. 41. b.  Haydon's caſe, 
5 Co. R h. 121. 4 . — ˖l * N 1. 
ry. Ryle's cafe. (% * 


— vol. l. 3 1 
r ee Geo. ». 


12 6 Geo; a. \ cap. 8. which requires 
e 
of notw t 
e ee 


in « 


thor, it was thought to be of much 
As oug much greater 


importance, chat they ſhould be 


4a a i Mr tt... OP ITS 
— 
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So if it make the indictment inſenſible or uncertain,” as 


if 4. and B. be indicted for ftealing, 'felonice cepit & aſporta- 
vit, where it ſhould be ceperunt, it ſnull be quaſhed, N 42 E. 
B. R. Lants'caſe (e); fo in an indictment of murder, the 
ſtroke laid in finiſtro bracio, where it ought to be brachio, for 
it appears not where the wound was, the words being in- 
ſenſible. T. 31 R B. R. Webſter's caſe. (f) e 
Abbreviations, rhat are uſual, 4 e ele in ndkd- 
ments, as well as in other pleadings, and ſhall be conſtrued 
to the beſt advantage for the maintaining of the indictment, 
— — — one ſtatute or 
more, 4 — ge ſtatue. in —— caſu e- 
dit. & provi ſingularly or plurally, as 
makes beſt £ . (&): 
Figures to expreſs" numbers are not allowable in dic 
ments, tho ſometimes liceral numbers be allowable in returns, 
but in indictments the numbers, whether n or erg 
mal, muſt be expreſſed in Lain. 
II. An indictment upon an offente mide b | 
of patlianient muſt by 4941 wi words bring the by 
within the ſubſtantial deſcri - wha ed made in EP act of par- 
liament, and thoſe circum in the ſtatute 


to make up the offenſe hal vx be ped f- * 


concluſion contra 

R 
caſes, as murder ex malitid precogitard, robbery in or near 
the highway, ſtabbing one not having ſtruck firſt, nor ha- 
ving a weapon drawn, tho the offenſes themſelves were at 
common law, yet becauſe at common law; within clergy, 
they ſhall not be ouſted of clergy, tho convicted; unleſs theſe 
circumſtances, as ex malitia precogitata, woe 7 n _ 
Vc. be expreſſed in the indictment. 

But where an offenſe is made aby. e er 


niſhable by 3 tho the indictment muſt 
take in the which in the body of the act 
. 1 


| IO '- (1) This bs 4 ther by 4 Gov. +. 


(F) By the of _ Co. * cap. 6. which prohibits 
* endes 00:56 2. 7 peo 


* 


—— 
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22 Placitorum Ge 11 
oc by any ſubloquent Nature ſome Sie e. cimcunſhunce 
are exempted.our of the act, the indiciment need not men» 
tion and qualify the offenſe, 9 
proviſo, but the party ſhall have advantage 
pleading not a 
22 16 HRGRIIINS virtue 
the ſtatute of 21 Nac. cap. 4. 

"fa bene eine al tn be dans and by a ſubſe 
tive clauſe rr —— 
or information, — — — — may 
be indicted prohibitory , £ 
fined, Zug. he prey Gl, ad ee 
3 Jac. cap. 5, probibiting recuſants to baptize their children 
by a popiſh prieſt. H. 7, Car. B. R. per (ur, but then it 
{eems the fine ought not to exceed the penalty, N 22 Car. 
B. R. College of ee, wide ramen. M. 20 J. N R Croke, 
1. 4+ Caſtle's caſe comra. (b 

But if the act be not prohibitory, but only that if any | 
perſon {hall do ſuch a thing, he ſhall forfeit 5 4 to be re- 
coverd by action of debt, bill, plaint, or information, he 
cannot, be. indefded fox: fs but the proceeding mult be by 
action, bull, plaint, or information. P. 6c. K Days 


Feta an offenſe, which was at com- 
mon law, and concludes contra Patuti, but in truth 
it is not brought by the indi t within the ſtatute, it 
hall be quaſhed, and te. party dall vx be put to anſwer 
it as an offenſe at common law. 

As if a;man be indicted for drawing bis dagger in the 


church upon er cap. 4+ 
but omits the onde m an. avant d , the indictment 


ſhall be quaſhed, and the party pot put to anſwer the aſſault 
. law. * N \Croke, u. 23. Penhallo's 
80 if a man be indifted for a riorous and forceable entry 


contra formam ſtazuti, u. 8 H. 6. cap. 9. and the ſtature is 
milrecited, he ſhall not be pur to anſwer the offenſe at com- 


FE 


(b) Cre. Ele 644. (i) O. His 231. 
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mon law, but the indictment ſhall be M. 35 & 
36 EAM B. R. Croke, . 10. Hall and Gaven (U, M. 41 
. Blix, B. R. Croke, #. 10. Eden's caſe ( yet vide M. 10 Car. 
Wlan s caſe. (m) A man indicted for: felonious burning of 
a bouſe, upon not guilty pleaded a ſpecial verdict was found, 
it was adjudged no felony, as the caſe was found, yet upon 
the ſame indictment he was adjudged to the pillory, and 
fined 300 L and bound to his good behaviour, but quere of 
that caſe, for it ſeems unreaſonable, becauſe being tried for 
felony, he hath not thoſe adrantages for. bis defenſe, as if 
he were indifted only for treſpaſs; (u) M. 10 Car. B. R. Croke, 
B. 3. vid. 2 H ). 10.6. ee 45, te oF 
n it muſt be recited in the in · 
dictment, and proved by an examined copy upon the trial. 


—_ > . ot, - — — Den r Ad Ta 


— 


But if a man be indicted qudd furatus eft, and ſays not 
lotice, this indictment imports but a tr a e . 
der may be put to anſwer it as a 2H 7. 10. b. 


18 K 4. 10. 6. | | 
And ſo it ſeems, if a man be indicted at-a/leet, quid-fe- 
lonice rapuit ſuch a woman, and this indictment is removed 
into the king's bench; becauſe the leet hath no juriſdiction 
to take an indictment of rape as a felony, he ſhall not be 
put to anſwer it as a felony, but ſhall be fined as for a treſ- 
paſs, becauſe as a treſpaſs the leet tay enquire of it. 6 H. 
7. 5. 4. To N — i . 

If it be a general ſtatute, it need not be recited, but it is 
ſufficient to conclude contra formam ſtatini in bujuſmodi caſu 
edit & provis', for the court ought to take notice of it, and 
all penal ſtatutes, that induce a forfeiture to the king, or 
make a felony or treaſon are general ſtatutes, becauſe it con- 
cerns the king; but if a general ſtatute be recited in an in- 
dictment, be miſrecited in à point material, and con · 
clude contra ſtatuti pradicti, it is fatal, and the in- 
dictment be quaſhed, but it ſeems, that if it conclude 


eee kun * ſtaiui in Wen caſu edir'& gre 


oer o.. e) For inſtance, he could not have the 
2 Nr e aſſiſtance bone 
(m) Cro. Car. 376. 


4 * * nme 


* 
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it is good, for ths chunt tied ibelve Uf cho trus flarizte, 
and will reject the miſrecital as ſurpluſage. M. 7 Car. B. R. 
Croke, u. 14. eee e 
B. R. de cottages 
| 8 — a felony or other of- 
fenſs be but temporary, and made ial by another ſta- 
tute, the indictment concluding contra ſtatuti is good. 
IA If the former ſtatute be diſcontinued, and revived by 
another ſtatute, the beſt way is to conclude contra forma ſta- 
tutorum, M. wo 2 Flis, B. R. Mills _—— there is 
ion, that it is good enough to conclude” contra 
24 firſt — — e of the b of 6 
of ingroſſing, 37 H. 8 ury, and 5 Blix. ury, 
which were 2 continued and * yet — ood 
concluding contra formans of the firſt ſtatute. NYT Rox: 
124. GB. Weſtwood's caſe.” | 
3. If one ſtatute be relative to another, e 
mer makes the offenſe, the latter adds a penalty, as the ſta- 
tutes of 1 and 23 R the indictrnent ought to conclude con- 


tra R 42 HN g. R. : ee , Bach 
and Moore (q). | 


III. Touching the joining of perſons and offenſes in one 
indictment. 2 


If there be one offender and ſeveral capital offenſes com- 
mitted by him, they may be all contained in one indict- 
ment, as burglary, and larciny: Larcinies committed of ſe- 
veral things, tho at ſeveral times, and from ſeveral perſons, 
may be joined in one indiftment. + 

If there be ſeveral offenders, that commit the fame of- 
fenſe, tho in law they are ſeveral” offehſes in relation to the 
ſeveral offenders, 21 E 4. yet they oy by in one 


or burglary, 'or 
murder. ü 
| And ſo ir is, wo links a Wis gk but 


wig nd en the rn and a 


(0) Cv. Car. 233. (þ) . g ( Cre. N. 150 


F 
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Per- 
foſſata ſeparalia ante ſedaralia ſua bo- 
, ed in 23 Car. 1. Efe. 
alium officior ſuorum ſeparaliter error fu cepe- 
mum, We. M. 33 & 34 Bliz, B. R. Lake's caſe in Hughe's 
| Rep. and ſo if two are indifted for uſing a trade not being 
bound apprentice, it is not good. N 16 Car. 1. R RX. Brooke's 
caſe (7). | 2 | * 
But yet 
died for 


Ic 


2 1e 7. Hin igt 
Tw Os ts: 
Concerning the forms of indictments i 
particular, and the ſeveral parts #hereof.. 
1 1 


Tux moſt conliderable parts of an indiftment in capi 

' © ' offenſes are, 1. The 1 

offending. 2. The day and time of the offenſe commi 

3. The place where it was committed. 4. Upon or againſt 

whom committed. 5. The manner of the commiſſion of it. 
The fact itſelf and the nature of it. 7. The concluſion. 


- 
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and thoſe, that are not reducible to theſe heads, are partly 
obſerved before, and ſhall be more fully proſecuted in the 
R 

I. As to the name iti party indicted, 
regularly ought to be inſerted, and inſerted truly in e- 


5 


5 
8 
: 


er to that indi t his arraignment 
he nll dee+ho! eee n miſe 
; 2 — 


F 
= 


1 
: 5 


LL} 


* 
gn for 
of the name. 2. If execution 
the nome of Br hoon 
he brings falſe impriſonment 
the ſheriff ſhall have advantage of this eſtoppel, ad) 
Therefore he, that will take advantage of the mi 


4 


be 


25 
5 


; for, if he ſhould fay venir pro 
difius Johannes Williams, he concludes himſelf, and cannot 
plead, that his name is Robert, and fo I have known it © 
ruled againſt the book of 1 E. 4. 2. l. | 

The miſnaming of the ſurname of the offender in an ap- 
peal is a good plea in abatement, but tho the ſirname 


(s) N Rep. 50, 88. 


. 


_-m e 8 


= 
- 
” 8 = a l = - ad . - 
» 


176 Hiſtoria Placitorum Corone.. 


miſtaken in an indictment, yet it ſhall-not abate. 1 H 5. 114. 


Per Hankford. Stumf. P. C. Lib. III. cap. 18. tamen guere. 
But the miſtake of the chriſtian name is a8 


well in caſe of an indictment, as an appeal, and the party 
ſhall be diſmiſſed from that indictment. 11 H 4. 41. l. 
Coron. 88. Stamf. P. C. ubi ſupra, but by in 26. 4. 
ir in no ples in an indichment (6) | 

Bus dhe Guſt way is to/allow his plea. of Peer both 


20 60 l firname and as to his chriſtian name, for he, that 
Pleads miſnomer of either, muſt in the ſame plea ſet forth 


what his true name is, and then he concludes himſelf, and 

if the — or jury be not diſcharged, the indictment may 
be amended e e Sack and returned: ac- 

5 9 gives hi 

By the ſtatute of 1 H. 5. cap. 5. in all ine Us 

„ e eee e 
place, and county. 

- Therefore, if the party indicted have no addition, or a 

falſe addition, he may upon bis arraignment ercept to the 

former, and plead to the latter. 

And if he be outlawed upon ſuch indictment, where 

there is no addition, or a falſe addition, be may avoid it by 

8 Te. 3 ate 

But altho there be no addition, he a 
not guilty without taking — A of . — be ſhall 
never allege the want of addition to ſtop his trial or judg- 
ment, for by ſuch his appearance and pleading to iſſue the 
indictment ĩs affirmed, ee and 
the ſtatute ſatisfed. H. 18 Fac. B. R. Croke, 4 5. een 
* (e) adjudged. 

The addition required by the ſtatute 0 e ee a6 
— Gent. Eſq; of his myſtery, as husbandman, 2 
Kale Vc. therefore, if the addition be only general, as 

t, farmer, citizen, 9 E. 4. 48. 4. or of crimes or miſ- 
demeanors only, as extortioner, vagabond, an. ue 


57 41. 3 The 
(3) The words of the bock are, it is no flea in felovy. (c) Cro. Elis. 609. 


. j ˙ — OO 
— — — 
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© The addition ought to be t0 hs fubſlancine name, not only 
to the alias dict. M. 33 U 34 Eu Croke, 1 11. Leke's 
caſe (d 48 1 B. ales 4 4.C.. e becauls 


regularly 
the addition rofl n0/the daft -<nercadant, —— 


reaſon it is, if the indichment run Sibilla B. aper de C. uf 


Johannis B. waper de C. Ipinſter, becauſe ſpinſter is arr addi- 
_ licable to the husband, as well as to the wife; but 
3 — — Emelin B. nuper de C. yeoman. 
3088 becauſe yenman is not applicable to a woman, but 
to a man. ene . 47. adjudged, and 
H. 6. 4. 4. 
ae women ee addirion, 3 bb 
dow, 10 H. 6. 21. 4. R Hua 
B. R. Eleanor Gowet's cale. 
An indiflment againſt a peer of the realm is. g nt a Tg 
out an addition, becauſe. no procels of outlawry. lies aguinſ 


him. M. 31 & 32 R B. R. Croke, #n..15. Lord Dacre 
_ Cale OV 


If noted penkint be dhe for ns le e or 


want of addition of one W 
gainſt him, and the reſt be put to anſwer, for they 
we in law; in ſeveral mditments, and ſo in treipels. 7E 4. 
10. b. 

a Becnuſa che titles of amiſnomer and addition, are general 
titles, whereof much is ſaid in our books, as well in caſes 
of civil ſuits as indictments, this ſhall ſuffice in this place 
touching this part of the indictment, . 

II. Touching the time, ue the year and day, wherein 
the 64 n this is neceſſary to be containd in 
the indictment. nn 

Tho the day y be inſerted, but not the. year, the indickment 
is inſufficient, re 
(ultimo praterito,) unleſs it be ſo expreſt, but if it be ſo ex- 


Lamb. 49. 
if.the Gare. ba held the 20 Jay of May, and the in- 
a gpdleichs, olhals 1o-þe the 10 day of Mai ultimi 
Vol. II. 2 2 Prats- 


(0) Orv. Blin. 449, x38 (9) Gro, liz. 148,, 


it is ſuthcient aſcertaining the year by the day of the 


90 


praterni, ic telates to tho month, if ahi proerits 

to the day by the neceſſary | 

it be ul praterũ with an 
tion of i 


and not to the month regularly, words next 
enſuing,” vide P 13 Er B. N. Nor. Richard Shur- 
mo M. 21 Fat. B. R. Croke, 1. 14. Buckley's 
; 72 Er din £3 48% %-$ in 

If 4. be indicted, that he in feſto Sancti Petri amo 20 Car, 
kild J. 8. this is not good, becauſe there be two feaſts of 
St. Perey, and neither withbur addition. 3 H. J. 5. l. vis, 
St. Peter ad vincula, and St. Frrer in tathedrd. . 
II 4-be/indied;” qudd prime dis Maii && ſerundo' die Mail 


apud D. he made an aſſault upon B. & quandam togam 
B. aue & ibidem invent” felonice cepit, t. this —— 


relate. 2 H. J. 7. b. C 10. 6. 
A. i indicted, qu, primo 
dam B. inſultum fecit & ipſum 


Ae 11 


0 
L 


EF | 
4 


* 


tv 


Wo 
TE 


FE. 
it 


a 


land be conceived in the caſe, 41 

jury to find the true time of the offenſe committed, and 
therefore it is beſt in the indictments to ſet down the times 
as truly as can be, tho it be not of abſolute neceſſity to the 
defendant's conviction, - 2 Co. Inſt. 318. P. 32 Blix. Her a 
caſe adjudged. Co. NGN 30. 4 * 7 
And therefore, if for that variance he 


y. and the day truly (et forth, 
may aver it to be the ſame felony notwi ws the ws © 


ſupra in felony, and the 


ry Hierio Placitorian Corane, 


TT 1 be place; bers nn d 
e ors god rower Tau ad pps 
the indictment. 

And herein much K abe lead dd aid bb dhe tne 


will be applicable to the place, for where the time mult be 
again upon ſeveral acts done, regular] ep ee 
allo muſt be repeated, viz. adtune, & ibidem. 
In ſome crimes no vill need be named, 23 upon un in- 
difment of barretry, becauſe he is a barretor every where, 
and ir ſhall be tried d corpore comitars T. 43 1 B. R. 
Tunſtall's caſe, but P. 3 Car. B. R May's caſe the indictiment 
was quaſhed for want of a vill alleged; enen 
is fitteſt to be purſued. 1 
Sh In the margin, e 
2 error roynd rp 
Zin. 
R 
1 addition of any party, or in the recital of 
an act of parliament recited in the premiſſes of the indict- 
ment, the fact laid apud S. in com predicto vitiates the in- 
dictment, becauſe two counties are named before; and it 
is uncertain to which it refers. . 1 B; R. Mii 
n. 12. Wing feld s caſe (b). 
Indictment againſt 4. B. that he apud N. is con! pred? 
made an aſſault upon C. D. of F in com predit?, & ipſum 
adrunc & ibidem cum quodam gladio, We. percuſſit, Te. this 
indictment is not good, B aided: Heſs, 
and if it refers to both, it is impoſſible, and if only to one, 
it muſt refer to the laſt, eee . 
10.6. 3 A 1 | 
. 4-8 qudd ipſe tali die „„ 
dam B. infultum fecit, & ipſum cum quadam ckiballo, Oc. felo- 
nice occidit, & murdravit without ſaying adtunc & = 
 ibidem - occidit, © murdravit, the indent is not 
good, the aſſault may be at ohe day and place, and the 
Ely as ade B 5 E. 6. W TP . 
10 b. 


W ."\ | 
#8). . Elin. 157 
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ienotum, and if he be acquitted or convicted, and be aſter- 
wards indicted for an aſſault or murder of ſuch a man 

name, he may plead the former conviction or acquittal, an 
aver it to be the ſame pexſon. 1 EM. Dy, 285. 4 

ac felonice furatus eſt duas tunicas, without ſaying de bonis & 
catallis cujuſdam ignoti, is riot good, 1 1 R. 2. Enditement 27. 
If the goods of a chapel be ſtolen, the indictment ſhall 
{ay bona & catalla capelle in cuſtodia prepofitorum, if it be done 
in time of vacation bona & cazalla capelle tempore vacationisz 


* 


but if the goods of a pariſh, church be ſtolen, as the bell, the 


books, Ic. it ſhall, run bona parochianorum de 8. in, 
gandianorum ecclefie, and ſhall not ſuppoſe them bona; ecclefie, 
7 E. 4. 14, 15. M 31 & 32 ELA B. R. Hadnaw d Green 
verſus Ringwood. (i) T. 36 El B. R. Methold & 6 
If the goods, which 4. hath as executor of B. be 5 
the offender may be indicted, quad bona B. teſtatoris in cuſto- 
did A. executoris ejuſdem B. Wc. Lamb. 496. or it may be ge- 
If 4. dying be buried, and B. opens the grave in the 
night-time and ſteals the winding · ſheet, the indictment can- 
not ſuppoſe them the goods of the dead man, but of the 
executors, adminiſtrators, or ordinary, as the caſe falls out. 
Co. . C. 110 W "ION ; | 
If 4 deliver goods to B. a. common carrier to carry 
bim, and B. is robbed, the indictment may them 
the goods of A or the goods of B. at election, for B. hath 
a kind of ſpecial property, becauſe chargeable for them 
to A. 1 5 , 
Vol. II. Aaa ae 
() Cre. H 145, 179, (k) Hunnen cal 13 cn 18. 


- *S 


for. . 


tho ſometimes it 


2 — 6K £19. Nr (n) Ibid. y9. pt. 10. (0) Ibid. 19. fl. 3. 
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An idiftivcnt; 1e Wes = 
Pax cujuſdans J. 8. 6, comet de 2 — — 


| dam J. S was therefore quaſhed. Re e B. & 


Croke, * 6. Long's caſe (WP ft} 
| "Ys Ins Sed of e of rhe. nnfommttin 
ety cg unleſs there be à plurality of | 
ſume marie, neither then is it eſſential to indiftment, 
may be convenient for diſtinction ſake to 
add it, D true, ws, 
. nn e „ e ee e 
name. nat ALI 

V. Touching the thing hend orf which the dens 
> commined, here > repel cn nan. t 
ment. een ee Ferre 

An indifinient againſt 4 tht he is communis ko, f A 
45: communis champartor, conſpir ator, confederatar, 2 9, Ail. 45- 
defamator bonorum nominis © fame, M. 1 4 Jac B. R. Jones's 
caſe (m), Communis malefattor, 2 2 Aſſ. 73. common robber, 

E. 2. attion fur ſtatite 26. communis malegeſtis, © communis 
E M. 6 Car. 1. B. R. Periam's 
calgh#) are not good, becauſe they are too general and con- 
„ err wh 
| — £7 paris damind regis pervurhavr 
litium ſeminator is good;® becauſe 
in law, and con 'of divers and the reſt that 
is added thereunto are but the aggravatious af the offenſe, 
for r 
caſe (o)] fo ati indictment, that nine 
H. 2 C. ti B. R. ot ee „ 4142 * 

An indicttnent A. felonice aſportavit 
bona & catalla B. Mn 4 rd fn) r r. 
. . unum bovem, Tc. is not good. Lan 496. 

The number of things ſtolen maſt be expreſt, therefore 
it'is not ſufficient to lay fals furaruc dg over or columber 
n- nee 6 
n.7 ic 

4 


is an offenſe known 


—— 


it be grand of 
Land. 47 TL 5. uw 2% f 


eig 
prerũ, and ſo it may be, if ĩt be of any 
dead, and: not eftimated by weight or 
But if it be dead things in the plural n 
ought to be 4 


vitiate the 


is good party be convict 

poſſibly, if the party be convict but of part, it is not good, 
becaull it will be umi whether grand ur petit 
Noy's Rep. 115. Mbad and Smith, yet vide T. 23 Car. 1 U 
23 Car. 1. B. R. Brook's caſe won Any, 
1 


* 


———— —— 
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Wan nc mend « gainſt 4 — aun, eqs 
without laying ech U abduxir is not good, for he miglit 
have the borls e by bailment, and 707 is nodelony 13 
EA. 10. 4 

An indictment of poiſoning, wheten it is alleged, tha 


8. fidem” adbibens to the priſoner, U neſciens potum predic 


zum cum veneno fore intoxicatum accepit & bibit,, and ſays not 
venenum pralictum, is not good, and ſhall not be apple 
by the implication of other os of the WA Kevin i &, 
Ke, 44. l. Vaux's caſe. A 
An indictment of rape, quad quad felonice * nates — 
without the word rapuit is not good, tho it conclude conerg 


formam ſtaruri. 9E 4. 26,4." * 
An indictment, that A. exoneravit 3 


verſus B. dans ei unam mortalem plaam without ſaying 17 bh, 


ft, is not good. 5 Ca, Rep. 8 4 
80 if ir be dedit mortalem plagam with ou preſs ubs 
P. '9 Fac. B. R. Bulſtrode's Rep. p. 124. 
For burglary, the offenſe muſt be fregit & ſony, 0-4 
ANT TITS ls manner 
it | TP 
ane of Elow wal alwa l 
be done felonice; an indictment of burglary muſt lay the of. 
ſenſe to be fies & burglariter Ras & imrauit ; an ol - 
tenſe of high treaſon muſt be laid. to be done pr oditorie; 
treaſon fai & proditorie, for tho he be _— m_ the 
n N mn. af 4; omſeagheee. or 
ur 
4 is"indifed, that furarus off nee, equa, it is.bur 4 
treſpaſs for want of the word felonice..  Stamf. N C. p. 96. 4. 
If 4. be ind icted, quad 1 Decemb. anno, Tc. apud, c. 
felonice & ex malitid ſud; precogitatd in & ſuper B. * 
fecit, & cum quodam gladio, Oc. adtunc & ibidem percuſſit, ©, 
dedit eidem B. mortalem plagam, Cc. whereof he died, the 
W 
4 
© This ſhould hav# been the $th vw new fifth head ronching the — 


head according to our author's diviſion at therein the offenſe is committed, w 
the, beginning of this chapter, but our makes the number of general dead 2 
author has here tranſpoſed it, and added this chapter eight inftcad of ſeven, 


* 
* 


* 


— oe tt En — 


ie Þ —— 8 5 


Gaule rums alls to the Rroke; 1 1. ' becauſe placed in che be 
ning of the ſentence, 2. becauſe done ae ibid. 

An indictment of murder or manſlaughter hath theſe cer b 
aer Ea bay Wiki rn nk dr 
dictments, for it muſt not be onl 
time of the act done; bur ouſt f 
1. Declare how; 3 — 
quodam glad, r. 

Yer if the rty were kild with another weapon; it mains 
in d but if it were with another kind of 
death, as poiſoning, or ſtrangling, it doth not maintain the 
indictment upon evidence. 2 Co. pſt. 3 1 9. . RA p. 48. 
And if A. and B. are indicted for thurder, and it is laid, 
that 4. gave the ſtroke, and B. was preſent, aiding and 
betting, yet if it fall out upon evidence, that B. gave the 
ſtroke, and A. was preſent, aiding and abetting, it maintains 
the indictment. 9 Co. Rep. Sanchar's caſe (4. 


80 if 4. be indicted 2 . 


| 2. He muſt ſhew in what band be held his fend 9 
If an indiftment runs thus, that cum quodam glalio, quem 


in dextr4 ſud tenuit, percuſſit, without ſaying in deri 


bor this cauſe an indictment was qualhed. P. 44 e B. 

Cuppledick's cafe. 
e e e b A nes 4 0. 

| Para. other weapon, or elſe ſay nullius valoris, for the 

Fo and the townlbip 

for the value, if deliverd to them. 

ay wo Sarto err wy AY * 


+ Ne of the body he was 
wounded, and therefore if it be brachium, or mm., 


or lazus without RE it is not good. 


5 Co. Rep. 12116: 
Vol. IL a {ae 4 - 80 


(9) 9 Co. all <> ie the verdickt 
Nee thr if « man be nid ra- 2 


as acceſſary to two, and he be 


o ie be is iis brace a wht * 
. ene N. r 1 


partes 
vo; ga H. 23 Car. I. R R. 3 * ths 
But ſupur facizm, or eg e dare ham cer 
Joris, or in ee e Hays 
a. 5 Co. Reb. 1 21. 1. 

5. R ly che lengib and depth of che wound is to.be 

wed, this is not neceſſary in all caſes, — 
where a limb is cut off, ER 
r 


ture be zequilite, — of che indidment, 


evidence it appear | 
s een 


indi Lohe 

6. P 
enen 
4 Ca. Rep. 41, K. Haydon's eaſe. | | 


— een. 
0 4 50 2 CIS . x ot bt 


And 


1. Ex peared 2. 22 
wit is a word of art, and cannot be otherwiſe expreſ?, there · 
fore murderavit inſtead of mardravir vitiates an indictment of 
murder. H 47 E Coke, u. 15. is caſe () 
Tho murdravit be in the indictment, if it want the 
words ex walivid ſud pracogirars, the party OLE Gere 
gy. Dy. 224-6. 11 Co. Rep. 37. 4 7 
An indictment of l for bie 
coin ought to ſhew particularly what kind in, viz 
— 27 H 6. Fnditement 10. — 
lual to expreſs the numbers of each kind, yet it in not of ab- 
n 1 37 U 39 Dk * 


the kings 


E indictment of high treaſon for conſpiring che king's 

death ought not only to contain the compaſſing or conſpi- 

fog Gy but muſt alſo ſet dn an overt 68 = 
eier 

As in ud indi benen of Geloviy these uuf he Ans To: 

of treaſon there muſt be proditorte, ſo it muſt be laid to 
done vi & armis at common law. Sun P. C 94: 4 

n ea. 8. bach now made cha 
not to be necelſary. y. 

And therefore 1 16 Jac. N . in b Hirt's 2 

(t) it was adj ed and affirmed i 


(4) Cre. Elin. jus. (t) Ore. Fac. 413. vide Cre, Fic. 345. 


— nc 
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—— '& ex malitid ſud precogitatd d * 
fræfarum A. B. at the day and place, where — 


ere ett this i or good, becauſe tho 
the lake i the offne and cauſe of the death, yer 
neither murder nor manſlaug r r 9; 
E DD OO won bod Net (h 
But if it ſuppoſe —— 
. onde, „ agrees "opeadind;g 
Courder. Pino , Haydon's caſe. | 
1 
& forms pris inf & ce. 4G. E 42: b. 


Haydon's caſe. 

| Bue i th concluſion be feng u. apud C. (where 
the ſtroke only was given) modo & formd predif? interfecit & 
murdravit, it is not good, for 4 ee ay ot 
33 E B. R. Croke, . 13. Foſter and Hume. 
| I 
die & hbco pralictis interfecit & mururavit, it is 
whether it be good, becauſe one time and place is alleged 
for the ſtroke, another for the death. and (prediftis) ma 
refer to either. e RE A rel 


cuaſe ( 
R indidtment e 
Wy one hr ne ought e 


water 8. R if 
. 
— is inſufficient, tho it be but for uſing « trade not 
an apprentice. H. 23 Car. 1. B. R. for every offenſe 
—— and ought ſo to be laid. 
But an indictment need not conclude, & contra coronam 
& dignitatihn —— — indictmenta 
M. 23 Cr. B 
. arid lch ne 
r M. 23 Car. 1. adj 
If 4. be indicted for an ſuppoſ 
mitted in the time of 4 former k 
— aa 


to be com- 


—— — 
ent, for it muſt be 


luppoſed 


w Cro. El. 196. 4 Co. 42. J. by the name of Hume and Ogle, (x) Gre. EI. 735. 


: 0” 
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ſuppoſed to be done contra pucem of that king, in whoſe time 
it was committed. NR 
But if a man be indifted in the time of one king contra 
pacem. domini regis nunc, he may be arraigned for that of- 
fenſe in the time of his ſucceſſor. 1 B. 6. B. Corone 1781 
Enditement 44. neither is the indictment itſelf diſcontinued 
by the demiſe of the king, tho in ſome caſes the proceſs be. 
un 4 4 May bob eg wht - 
If an offenſe be ſuppoſed to be begun in the time of one 
king, and continued in the time of his ſucceſſor, (as a nu- 
ſance,) ir-maſt conclude contra pacem of both kings, or elſe 
it is inſufficient. T. 3 Fac. B. R. Telverton's Rep. 66. Sit 
John Winter's caſe. | TY 
If an offenſe be alleged in the time of Q. Elix. and the ins 
dictment taken in the time of K. James, and concludes contra 
pacem nuper regina & domini regis nunc, it ſeems good, and 
domini regis nunt but ſurpluſage, as well as in a count in 
treſpaſs. M. 13 Fac. Croke, n. 3. Cottington and Wilkins, 
Y quere. 8 es: ag 4 
. Touchin the concluſion contra formam ſtatuti, ſome what 
e I ſhall add ſome things 
If an offenſe be newly enacted, or made an offenſe of an 
higher nature by act of parliament, the indictment muſt 
conclude contra formam ſtatuti, as an indictment for buggery, 
tranſporting of wool,” Cc. AY 
Rape, tho before the ſtatute of Weſtminſter 2. it was 4 
treſpaſs, yet being made felony by that ſtatute, the indiQ- 
ment ought to conclude contra formam ſtatuti. 6 H. 7. 5. 4. 
If an offenſe were high treaſon, Cc. at the common 
law, and a declarative act of parliament declares it ſo, as the 
ſtatute of 2 5 E. 3. de proditionibus, the ſtatute; of 3 H. 5. of 
clipping the coin, We. till repealed by 1 Mar. the indi - 
ment is with a concluſion contra furmam ſtatuti, or 
without ſuch a concluſion. | 
But at this day the indictment for clipping, waſhing, Cr. 
of coin enaQted to be treaſon by the ſtatutes of 3 & 13 
Vol. II. F237, C ce | Eli 


(s) Cro. Fac. 377. 


Nee 2 5 hs 4 FB - 
n Ad LA 


4 
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Ex muſt not ich as. the ſtature ires, chat i 
Was (cauſa ETA . conclude — — 


\ If an offenſe were felony at common law, but a ſpecial 
act of parliament ouſts the offender of ſome benefit, (that 
the common law allowd him, ) when certain circumſtances 
are in the fact, tho the body of ſuch indictment muſt ex- 
preſs thoſe circumſtances according as they are preſcribed in 
the ſtatute, yet the indictment muſt not conclude, cura 


Thus the ſtatute of 21 Fac. cap. 27. concerning murder- 
ing of baſtard children requires proof by one witneſs, that 
the child was dead born, the indictment muſt ſhew, that 
it was a baſtard child, to bring the offender within that 
ſtatute, but concludes not contra for mam ſtatuti. 

So by the ſtatute of 8 Eliz, cap. 4. in caſes of pickpockets, 
39 EM cap. 15. breaking in the day-time, and ſteal 
ing to the value of 5 s. the ſtatute of 23 H 8. cap. 1. in ca- 
ſes of petit treaſon, wilful murder of malice prepenſe, rob- 
bing in or near the highway, 18 Bl cap. 7. in caſe of bur- 
glary, the ſtatute of 4 UV 5 N & M.. cap. 4. in caſe of ma- 
icious commanding, Nc. any to commit murder, 
robbery, wilful burning, the are ouſted of their 
clergy ; the body of the indictment muft bring them 
within the expreſs purview of the ſtatutes, or heres ey 
ſhall have the benefit of clergy, but it need not, conclude 
contra formam ſtatuti, neither is it uſual in ſuch caſes, 
for they were felonies | before, and the ſtatutes do not 
give them a new puniſhment, nor make them to be crimes 
of another nature, but only in certain caſes take away 


But yet, if they ſhould conclude in theſe caſes contra for- 
mam ſtatuti, it would not vitiate the indictment, but would 
be only ſurpluſage, for tho the ſtatutes do not give a new 
penalty, yet they take away an old. privilege, when the caſe 
falls:within the circumſtances mentiond by the act. 

Upon the ſtatute of 1 Fac. cap. 8. ouſting perſons of 
clergy in caſe of ſtabbing, the other party not having a 
I 2 | weapon 
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each ouſted by an ad of iament, the indictment is good 
with this concluſion or without it; but the belt way i 
theſe caſes is to follow what is moſt uſual. . 


that the common law inflits in that caſe. | | 
Thus an indictment for a riot is good, tho it conclude not 
contra formam ſtatuti, becauſe an oſſenſe at common law, 
tho prohibited alſo by acts of parliament under ſeverer pe- 
nalties. N 5 Fac. B. R. Wormall's caſe (e). eng 
So it ſeems, if perjury be committed, that is within the 
ſtatute of 3 Blix, cap. 9. but concludes not contre forman ſta 
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uti, "tk is ©. good e ae aaron) — „ 
to bring him within the corporal puniſhment of the ſtatute. 

And yet Mich. 10 Fac. B. R. a e of forceable 
entry upon the ſtatute of 8 H 6. cap. 9. and Mich.” 9 Car. 1. 
B. R an indifment for forgery q uaſhed for not concluding 
contra formam ſtatuti, Smith's caſe J; yet boch theſe were 
offenſes at common law, tho reſtitution were not at com- 
mon law in the firſt cafe, nor pillory and loſs of ears in the 
ſecond, but only fine and impriſonment, or at moſt ſtand- 
* in the pillo ys but without mutilation. 

bs are ſtatute only make an offenſe, or alter an 
oftenſe from one crime to another, as making a bare miſ- 
' demeanor to bc a felony, the inditment for ſuch new 
made offenſe, or new made felon * 
mam ftatuti, or otherwiſe it is inſufficient. | 

And on the other fide, if an offenſe be purely at common 
law, if it conclude contra formam ſtatuti, it is inſufficient, 
ws n 


OD. an yd r rag of battery concluding contra 


e and ſhall be quaſhed. 7. 12 
Car. B. X Croke, nn. 2. Cholmley's caſe (g). 
Theſe general obſervations I ſhall add touching indidk- 
ments upon ſtatutes, and concluding contra formam ſtat. 
Altho an indictment grounded upon à ſtatute muſt con- 
clude contra formam ftaturi, yet it is not neceſſary to recite 
the ſtatute in the indictment, unleſs it be à private ſtatute, 
1 court cannot take notice. Pb cum. J 9. b. N 
es caſe. Dy 347: 4 363. 4. 
. it need 5 — 4 general penal ſtatute, yet it 
muſt bring the fact within the exprels ibition of the 
ſtatute, otherwiſe the concluſion contra lauuti, and 
the implication thereof will not aid the indictment, but it 
will be inſufficient, 9 E 4. 26.6, As in an indietment in a 
Premunire for aiding one being a principal maintainer of the 
Fache of the ſee of Rome contra formam ſtatuti, yet theſe 
words ie omitted to the: intent to ſet wht the | authority, = 
FR a 
LA. ps 40 Cre. Car. afgs * 


ene Rieter Cee 19 
which are part of the quslißestien of the offenſe concaind in 
" the fins indictment is inſufficient, and not aided by 
the concluſion contra” forwan ſtatuci. | I. 30 El, 
ſtatute of 1 Fac. cap. 


les did imploy mah & nefarios ſpiritus 6d intentions to 
ftroy A 1 tho no other event enſues; for 


And thus far touchin the forms of indictments, wherein 
24 2 notice, 1. That none of the ſta-· 

tures of jeofails extend to indickments, and therefore a de: 
ettive-inditment is not aided by verdi. 
2. That. in favour of life ſtrictneſſes have been in 
all times required in points indictments, and the truth is, 
that it is grown. to be a bletniſh and inconvenience in 
law, and the admini tion thereof; more offenders eſcape b 
the over eaſy ear given to exceptions in indiftinen 
their own innocence, and m y times groſs murders, bur- 
glaries, robberies, and other crying : 
the law, 


| of the government; and to the encourageme 
of villany, and to the diſhonour of God. And it were vet 
fit, that by ſome law this over-grown curioſity and nicety 
wete reformed, which is now become the diſcaſe of the law, 
and will I fear in time grow mortal without latte timely 


„ This advice of our author would, 
; Han b 1 fo 
wou on tc guilt 
— 
os t wou remo- 
red the only —— — — 
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| Cucervin proc 
IN niany | ne ;ndiflinent ei ily 
Js oe ir Ommen flaw, rior at this day; a8 in an indict: 
went of foreſtalling, 22 E. 4. 11. l. but in an indictment” 
_ tieſpals the hag venire fatias, and 25 1 beben 
un ah, > 
indictments of felooy or rea, proces by 
equa d ener, len and er the com e 
1 there was but one epi, and upon nom in- 
dann une an exigew awarded, c fo [yt the outlawry. 
22 81. 18. J. 6. 4 | mum: 
But by the ſtatute of 25 E. 3; 4 14. 18's man be in⸗ 
- died before juſtices in their ſellions to hear and 232 
and be returned non gf inne upon the capias iſſu 


nother writ of capias iſſue returngþle thice weeks 
With s Nh to, ſeiſe his goods, and detain them ke 


Precept tetii ed, and if again non awventus be returned, 

an exigent Mall iſſue, and the | gp forfeit, and if he yie 
him pon the capias, then RT 
- This ſtatute tends not to treaſon enſon, and therefore er. 
yl in treaſon > Hh muſt iſſue upon wen iran re 


indictment of murder the exi 
as ut common law, and 
eg K be 6, l.  _ 226. 
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But at this day the proceſs in caſe” of an indicimebt of 
any felony is only one tpi, and chen wn ces. 


is to be returned at three eeks after, \ 


turnable bales the ſaid © 


| E any exigent be 
1 otherwiſe to be holden for 


the king's bench by zerziordr;, or into any other courts. 
| Bur as to indidimenes of felony of treaſon. or; y tas 
ken in the king's bench, they are not within | 
but by the ſtatute of & H 6. adh. 1. there is ſpecial 
| any exigent awarded the court 

a capias to the ſheriff of the » Where the indiQmenc 
is taken, and another to the ſheri of that county, whereof 
s named in the indiftment, having fix weeks time or 
wore before the return, and alter theſs writs: nina the 
exigent to iſſue as before. POTN 


Upon 
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pon theſe Naruees little effect hn obtaind, So if 
_ were converſant in the county, where the felony 
eaſon was committed, (as indeed he cannot be other. 


in the county of B. et rips 225 Km: 
ber de A. in em B. pradict (where the ET js 
And upon” the ſame r reaſon it is, if N S. be indicted i 1 
che county. of B. for a felony there committed. and the in- 
ent runs thus: J. 8. 4 A. in. com B. alias ]. 
a D. is com 8g. there no proceſs g o to the ſheri 
vi becauſe that addition is only in the ate diftus, which 
is neither material nor traverſable, and therefore proceſs 
mall iſſue only. 1 in the county. of B. Where be is indicted, 
and no capids with b proclantation in the county of 8. hin 


HY” 5 1 B. 4. 1, 4. 
ndu e of B. in this manner; 


g 275 


return thereof, op, it be before trees) 
Sf; Be and NA in 


| . 
com Gris, the ſecond chin with proclamation. ſhall be 2. 
N e * 


(b) And Proceſs 103. 
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the like to the biſhop of Durham, of chancellor! of LX 
7% WES ay Boat vr 
- - There was a very ſharp, yet uſeful flatute; 2 H 5. cap. 9. 
If any perſon make complaint in the chan of any 
< felony or xiot committed, and that: the 'offerider f or 
© withdraw himſelf to the intent to avoid execution of the 
common law, a bill thereof ſhall be made for the k ir 
© and deliverd to che chancellor, who, (if he be duly i 
formed, that ſuch bill containeth truth,) it his diſs 
© cretion grant a epids to the ſheriff of the county, where 
© the offenſe is commicted; returnable" in ch at a cer» 
© tain day, and if the perſons yield themſelves to the ſhe- 
« ri, rhey: ſhall be-commirred or baild, as the caſe ſhall 
require, and it ſhall be commanded to inquire of the 

« ae chertupon to be doney the lady require bat 3 
© they appear not, then à writ of proclamation"t6-ifſue to 
* the ſheriff returnable in che king's bench, by which it 


parties in the king's: bench to 
© anſwer the matters in the bill (the ſubſtunce whereof is 


cording to law, For 
dictment, if they appear. | 
mY Eee Yer 
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Sverihs dues hacks hab been that]/know of, 

in 6 
ure. 1. Becauſe it ſeems doubtful, whether wi 
murders or: robberies; 'unlefs © with à riot. | 


2. Becauſe it is left to the diſtcrerion:i.of, the chancellor to 
TY the p ee ſo many things previous to 
2155 +8 tl 


ae equi 1 —— 
4. 's up. ſo much delay, mt t 
6 — be —— up pray way of indi 
ment and proceſs of outliwry..ig, And ially, becauſe 
in ſuch caſe the warrant of the chief juſtice! or any other 
of the king's bench, upon oath made touching the of- 
and the reacheth all parts of England.-; 6: Be- 
an innocent perſon may be corividted | 
and yet have: had no notice; 
in caſe of an outlawry, tho it be an uttainder in itſelf, 
* exceptions are commonly allowd to the ptbceſs or 
— 2 — by writ of error ulually and-eahily- reverb, 
| 2 vd V/ f 
ad vit m uſe to and 
niſh notorious offenders, if) — — 2 _ 
ocẽðꝰt, provided the parties mere firſf indicted by the 
ichs. 36 c bade od lo Mn t li % bits 
Now, for the further declaring the buſineſs of 
1. Vn Bf 8 points are 
1. procaſs outlawry, 2. Againſt 1 
it is to be be ſued: in relation to . principals: and acceſſaries. 
be ce. or conqune of eter. 5. ow 4. What 
era or . conſequence of either, 5. 1 


to N A to che brſt of dh namely —— 


by e 10-1 646/281 Taffcortus 4x0 N 
. The;courtiof King l bench ichen pan un indifiment o- 
— — — 

C ( eXxigene into coun 
ö —— the Nies the 
county, where he is 2 
{onde other county. * ons W- 175 O05: 229 
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i of — HO 
« 0 — lay ca Ae e rde 
— dxiftengibus,) ſo that thoſe, whom they have to 

| 0 6 —— —— papngygs 
1 919 ich Ae ol bluse 4.961); lu 
uſtices of oyer — — — agen evra 
l pts indicted be- 
ea hn e county, where 
they hold their ſyſſion at common law. I £199 i un HT 
| . adele fre. 
| capiat exigent to g counties England as 
— perſuns indicded or outlawed of ſelony before them. 
of peace. may make out proceſs of outlawry upon 


the ſtarure af U. K. 4. e 1. but the power of the 
a — 
taken away d that:ſtatute. | 239+, 44%. ing edu 4/2017 bas 

The to the | un, the capias: and » exigent 
muſt be in the-ki name, and under the judicial'ſeal''of 
tie king appointed to that court, that iſſues the 

und wi 8 
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an indictment. 2 Aang . 931 x MN - 3./5413 Kit 
e 
England, whether ſecular or eccleſiaſtical; — re 


indictment for txeaſon or felony, ven, or but for a _ 
u armis, — — of : 


the ſuit is for the king. 


goa 
parliament be convict 
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P. One, ». 9. Lordi Sufford's waſe (i) or denies his 
deed, and it be found againſt ron, & '39 Elie A R. 
Croke, u. 26, the earl of Lincoln's caſe (i), a capias- pro fine 
and exigent ſhall iſſue, for the king is to have a fine, and 
the ſame reaſon is upon an indictment of treſpaſs or rior, 
In an appeal by writ againſt principal and acceſſary, bes 
cauſe the writ is general and diſtinguiſheth not which is 
principal and which acceſſary, the procels by capias ſhall go 
ainſt them all, but if the defendants make default, the 
intiff in the appeal ought to declare, which is principal 
and which acceſſary before the exigent” iſſue, and then the 
exigent ſhall go only againſt the principal, and if he diftin- | 
guiſheth it not, but prays an exigent apainſt all, he is con- 
But in an appeal by bill or an-indiftment the bill or indict- 
ment declares, which is principal and which acceſſary, and 
there indeed the proceſs by capias is againſt them all, but 
when it comes to the exigent; the exigent ſhall iſſue only a- 


gainſt the principal, and proceſs continue by capias infinite a- 
— 2 eld the principal be outlawd, and 


then an exigent to ſue againſt the acteſſary, becauſe then 
the principal is attaint by outlawry ; and if the acceſſury 
appear upon the cpi4s, he ſhall be let to bail, and have 
idem dies by bail till the proceſs be determind againſt the 
rincipal, and this was the common low, but further ſettled 
the ſtatute of M., 1. cab. 1 4. 2 C% Aut. p. 18 3. and 

Stamf. P. C. Lib. II. cap. 17. fol. 69 U Jo. 
- If 4, and B be indifted as principuls in felony, and C. as 
acceſſary to them both, the axe aguinſd the acceſſary ſhall 
ſtay as before, till both be attainted by outlawry or plea. 
40 A 25. C % H 4,38. b. ſor it is ſaid; if one be ac 
quitted, the acceſſary is diſcharged, becauſe indifted as 1c. 
ceſſary to both, -and-therefors ſhall not be put to anſwer till 
both be attaint. 2 Co. I. 18 3. Plowd. Cm. 99. b. dubitarur 3 
for tho C. be acceſſary to both, he might have been md: 
81 fo TY 


nm an © 4 0 3 


: 4} as 
ads (i) Cro. Hie. 19%, (&) Cro. Elie. 503. 


eie Placizotiim c 201 
one aten ie logics: um in dme 
but if ke be-indifled r e e he muſt 
prov'd ſo. 4 Co. Rep. 4%. l. Vauxe's 'cale, 4). b: Waitd's caſe, 
2 Co. ft. "ubi- ſupra; wat rt re ATE I 
chars caſe contra. per totamCuriam:/ '- - | 
| Nets" the" rarity wm 00 bo beten an” - 
EN Fain there he ſhall not be if 
1 — but if 4. and B. be indicted as 
C de indicted as acceſſury to both, if he be 
r= Frans Avery be ſhall be convicted, - becauſe the 
king's © x3 3 90. Wee 
ae mT _ TEST 


eee 
I the defendant. render himſelf to the ſheriff before 
the quinto exathic, and appear in court at the return of the 
exigent and and is baild to attend the trial; and then 
make defnult, the inqueſt ſhall not be taken by default in 
any caſe of felony, either upon an indictment or an appeal 
nh but a new biat, and after that 

an exigent {hall iſſue, prayer e 983; 
Brigens 10. 
| if an ec facies be deliverd io che ſheri® — 
but two county - courts before the return, and the ſheriff re- 
turn the firſt and ſecond exathus & nom comparuit, and that 
there were no more county - days between the delivery of 
the writ to him and the day of the return, theres may iſſue 
a ſpecial exigi facias with an allocato comitatu, if it be prayd, 
after the return, and before any new county- day be paſt, 
—— — former 
county - da and the return, no exig# facias ſhall iſſue with 
———— po facias de nov, for the de- 
mand of the ve county-courrs ſucceſſively 
Nl anichnertwhhoti rape intepcatet: dibrves 
ning, 22 E. 3. 11.4. ſo if aſter the ſecond exattus the of. 
fender render himſelf and find iſe, and at the day of 
the return make default, no exigi with an allocato co» 
mitaru ſhall iſſue, — a 32. -ogr9 
Vol. II. F ff I a new 
(*) Vide ſupre, Pare I- G. c 
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erikem and a capias againſt-rhe bail. 22 K — 
4, and 32 E. 3. Exigem 14. ner ee e een 
Anz geddes in Lamba beg of the had. 
ings is anvextain, no exigi facias ſhall iſſue with an allocato 
E becauſe the court cannot take notice of the ſet times 

holding it, as they may of the times of holding the 
countyscourt. 21 E. z. 35. 6. 1 B. 3. 43. b. Rrigem 11. 
but wide comrarium at this day am allocao huſting, H. 19 Fac. 


B. R. Archer and Dalby (0, where it was agreed, that if an 
de 


exigent iſſues in London, and they begin in buſting de placito 
terra, (as they may) they ſhall proceed along at that huſt- 
_ to the outlawry without mingling their huſtings de com- 
wunibus'placizie, bur if an allocars buſting cornes, they ſhall 
proceed without omitting any 
IF the offender appearatthe capiar and plead to iſſus, and | 
zs chen let to bail to attend his trial, and then make default, 
the inqueſt in caſe of felony ſhall never be taken by 
hen ew 29.7 51. m1 and if he be not 
„ wide 26 Afſ.'5 1. Grun. 196. and if he a 
L377 rn — | 


— — 
capias utlganum as all other proceſa upon an indictment, and 
| rr 


in thebouſs of 
eb and the ſheriff having given 
his proceſs demand admittance and the doors be not 
1 enter to take the 
a Semayne's cale, 9 
2 e 


O Pan. 278. 


Ic muſt ſhew where the 'county-court was held, and in 
what county, therefore ad cmitaumm waym S. tens. q C. 
and ſays not in commun prodifio or in com & is. exronious 
11 H. J. 104 dur 


The like if it be ad comirdrum menm bens dd & is. com? 
Somers', and not 4d comitarum- weve Somers', or 4d to- 


mitatum without ſaying a camitaum mens Somerſet. 
P. 7 Jac. B. X adjudged, Whiting's\cale (w). 6 H. 7. 15. 6. 
11 H. 7. 10. 4 n ot. ll n 1 
And yet in that caſe at the deſire of the king's 
caſe of an a certiorari iſſued to the 
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e —— mother d pen 


re: 6 H. J. 15. b. 11 F104 
80 ff un Ae hp A! and B,\ and 


county, the /callin * 
eee e 
may nn * f 

9 at 2137 rh 
een revs fn ennitvi 


adds. Hay 38: 5. 39 H. 6. 40. j 
"The name the Grote naſe by ſubſcribed +0 ths jodg 
e ee at the quinto"exattus,” M. 9 Car. B. R. E. 


thringron 's caſe upon an outlawry of felony, and it muſt be 
ue wh 2 office” A B. and C. D. 
coroyatores, "unleſs in Lund, where the mayor is coroner. 
M. 13 J. B. R. Earl's" caſt” (u). P. 17 N. Croke, —_ 
Garrard's cale (x). 
The ſheriff's name and office wut allo be ſubſeribd to 
the return of the exigent, 4 g. A B. armiger, wvicecomes. | ' 
oy Av to "tit URoFthe ane or vurlawry in treaſon 
or N. : n 
ee of exi· 
en in caſe of treaſon or felony gives to the king or the 
rd of a franchiſe, to whom thar liberty berty is granted, the for- 
feiture of all the good e 
the time of the eg of che exigent. 41 A 13. 
And therefore, if in an appeal the exigent be well award- 
„„ „ e wh 
che exigem fands in force. . _ 
P. C. Lib. III. cap. 2 2. fol. 184. b; 
| aud cup es Bray eee tor i eden in 
fact, 3— — 
1 en, eee 
| 2 


0% bid. f. bea. fl f (9) RA 8.3 & 4 an . 533. 
A | ö 4 
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verſed, yet the exigent being well awarded the forfeiture of 
che goods ſtands. 19 E. 3, Forfeiture 19. 30 H 6. ibid. 3 1. 
And therefore a ſpecial writ of error lies even upon the a- 
ward of the exigent for the ſo put in exigent or his ex · 
ecutors to reverſe the award of the exigent, if it were erro- 
viouſly awarded for error in law or error in fact. M. 33 U 
34 H B. R. Marſbe's caſe adjudged, cited in Foxley's caſe, 
5 Co. Rep. 111, & but not without reverſal by writ of er- 
ror. Bid. As if he were in priſon, or beyond the ſea, or had 
2 charter of pardon before the exigent awarded, and there- 
upon ee and the 
party reſtored to his goods, and ſo it is for matter of law, 
cipal attainted. Kamf. ubi ſupra. rr 
But the avoiding only of the outlawry avoids not the ex- 
igent if well awarded, nay altho the party render himſelf af- 
ter the exigent awarded and plead to the indictment, and is 
found not guilty, yet the fotfeiture by the exigent ſtands in 
force. 22 A $1. "PEA | 
Therefore it is for a party outlawd in felony to 
bring his writ of error ſpecially tam in adjudicatione brevis 
dite exigi facias, quam in utlegarie, for tho the 
outlawry be reverſed, it doth not reverſe the award of the 
exigent. | n Ta 
Bur error in the exigent is cauſe to reverſe the outlawry, 
and error in the appeal or indictment, upon which the gx- 
igent is awarded, is cauſe to reverſe both outlawry and 


exigent. n 
of reverſal in a writ of error 


LO —— 


But without a j 
the forfeiture by the exigent awarded ſtands, tho 
ment be quaſhed or the a abated, becauſe 
title being of. record muſt be avoided by a 
are the books of 41 A 13. 43 E 3. 17-6. to be 
vide Foxley's caſe, uli ſupra. 


. As touching the forfei outlawry. of 
ad o. Klon ie en and mar of the Hal 
charged in the indictment. 
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And as award of the ag a gives th forts of 
We.” + the outlaw en orfeiture or loſs of the 
| lands of the party outlaw , vic, in caſe. of outlawry'sf tres 
ſon his lands are forfeited tihs king, of V homſoever 
are held, and in ca of outlawry. 6 felony banked 
eſcheat, of whom ab bay pn eg 
But it miiſt be remembred, dur the ae judges 
„„ oats vi te Motng.3 reof of re- 


cord is no attainder, en G. Lit $ 197. 
*. F 
| returned d *. che! ſheriff vi che wrie of 


, and the 
ag fa wad — quined a alias, aud thereupon 


if there be a 

FF. 
niger of pe ci of certiorari to the coroners, , 
7.6, Fo ge: 24-6, 145 3 & N Beni anf cone 
ners. Z 4. 4 4 to 
tify th . Wer 10 l 5 ng s bench, bit 0's a 
ther to ground. a. charter of pardon 
F 
. ere e, Ke den 2 but of 
w it is otherwi ſeems vetlity opinions; 
I think as followeth. Na 
1. That it doth not the to bri an 0hion, n. 
| i lain o party an] pur i lads = nothing 
. ana ahi Mock, 1.4 & 1 Bly ee 


* 2. That conſequently, barcly upon fuch « recur of an 
outlawry; upon a cer#/orari without the 'writ of exigent in- 
dorſed and retutned together with the certiorari, it no 


| r flirts Go" as 
„Bür if the uri. of rio, be directed to the ſheriff 


coroners, and the writ ſs rs be extant in court, 
„ bly this may be a ſuf. 
ficient warrant to enter i 4 as à return upon the 
exigent, for the king's advantage, and to iſſue upon it 4 ch. 
Piat 'wilegat. 38 E. 3. 14. l. to have the forfeiture of his 
goods. 14 U * Dy. 317-4 Co. Lit. fol. 288, * 7 
OT 


— * K AR — 4 And 
ee e to this F 
FED returned 


5 | Ws 
Bur if the writ of catiorar} were directed to 
may be 2 


7 
2 


2 CB. x centiorat{ hal 
d. fo. math as erated eee 
after the parties death. Sir Joh Fir's caſe. 

- Tonching the ' avoiding of the outlawry, it is to be 
done eber by plea or by writ of e. dee, or by 
i , 

ples, where the record of the outlajery is not . 

eat A apainſt another perſon, as where the 
— IT n 
is another perſon 


25 
| > BY Will of Maio nt; E 20 N 
Ez. Brief 683. RESTS 

3- By writ of error, for i is a judgment of record and 
mult be. avoided by record. 
The errors aſſignable are either errors in law, whereof be- 
"ie; cr WIEN * 


© + 
Ae 


| lawd were an infant under fourteen: years old in caſe, of fe- 


by alleging he was ultra mare tempore promulgationis wlegaric, 


tion for the plaintiff in the writ of error to allege, that he 
vent out after the exigent and before the outlawry pronounced 


- 
= * 
— — 
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lony. Ny. 104+ l. 3 H 5. Utlagarie 11. 8 * 
So if he were {aimed as the time of the outlawry, 
unleſs being brought to the bar and demanded, if he will ap- 
pear, and he refuſe it. M. 8 Fac. C. B. 1 H. J. 13. 21. 4.73.4. 
As touching avoiding of an outlawry of . becauſe 
beyond the ſea: H. 15 Fac. B. R. Carter's cale (5) theſe 
differences were agreed by the court, whereby the differ; 
books are reconciled upon view, of divers precedents, 
1. If a man having committed a felony goes beyond the 
ſea voluntarily, or upon his own occaſions, and not in the 
king's ſervice before any exigent awarded, tho after the in- 
dictment, and then an exigent is awarded, and the offender 
being beyond the ſea is outlawd for the felony, he may aſ- 
it for error. 3 
2. But if after the exigent awarded upon the indictment 
of felony, then he goes beyond the ſea voluntarily or upon 
his own occaſions, and being ſo beyond fea is outlawd, be 
ſhall not avoid it by ſuch being beyond ſea, becauſe the ex- 
igent awarded gives him notice of the proſecution, and 
ſuch a means he may avoid his conviction by ſtaying till 
the witnelles are dead. | 
3. But yet prima facie the error in that caſe is well aſſigned 


l 


and if he were in che realm after the exigent iſſued, it ſhall 
come in by the plea of the king's attorney to ſhew it, 

4. But if he were within the realm at the time of the 
exigent iſſued, and went beyond ſea upon the ſervice of the 
king or kingdom, and then is outlawd being beyond ſea, 
this outlawry ſhall be reverſed, and if the party allege ge- 
nerally, that he was ultra mare tempore promulgationis utlega- 
ria, and the king's attorney reply, that he was in England 
tempore emanationis brevis de exigi facias, it is à good replica- 


upon the king's command or ſervice, and ſhew it ſpecially, 


and ſo confels and avoid the plea. 
| 3 ka: And 


(3) 2 R. A. 804. Fl. 2, 3, 4, J. 
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And it is to be: obſerved, that altho the death of the 
king doth not diſcontinue the indictment, yet the king's 
death pending the proceſs and before the outlawry diſcon- 
tinues the proceſs, and this is not aided by the of 
Reg . rob eu TY 
Upon a writ of error upon an outlawry in felony the 
record of the outlawry cum omnibus ea tangentibus is removed 
into the kirig's bench, wherein theſe things are obſervable. 

1. That the party outlawd muſt render himſelf in cu- 
ſtody, and in cuſtody muſt come in to the bar, 
and when he is demanded what he can ſay, he is in perſon 


to pray allowance of the writ of error. 
2. The Wtit being allowd the record is to be removed, 
nainely the indictment, proceſs; and return, and outlawry, 
he is then to aſſign his errors in perſon, and a day is given 
to the king's attorney to reply to him, and in the mean 
time a ſcire factas to the lords 'mediate and immediate is to if 
ſue returnable at fifreen days ad audiendum errores. | 
--3- If any lords do appear, they may plead to the errors; 
if the ſheriff return there are no lands. Or. then the court 
to examine the errors. ; 
4. The outlawry being reverſed he is put to anſwer the 
indictment, and may plead to it; and be tried at the king's 
bench bar, or the record may be remitted into the country; 
if it were removed into the king's bench by certiorari, with 
a command to the- juſtices below. to proceed by the ſtatute 
of 6 H. 8. cap. 6. de quo ſupra, 32 


} 
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CHAP. . als ee 
Touchi ing certiorari out of the king 5 bench, 


* . x 
12 . , 


HO «wi of coir be mx ply or dil 
bf |: pon an indictment, yet it has relation to it, 
n of che pleas of the 
| frown is neceſlary to be conſiderd. 
| The king's bench is the ſovereign ordinary court of juſtic 
n pb eee e eee 
„ pos. 0 ee eee ee e 
＋ 


1. e eee 
indictments, and to quaſh or affirni them, as there is cauſe, 
2. Sometimes to have the priſoner or offender tried either 
at the bar, or by ni, prius before the king's julices of the 
courts of Weſtminſter. 
= In by xvi, and aſfiem or reverls the pro- 
ceedings and ts given nor judges, for it was 
frequen ol . . and. by certiorari 
firſt, and then a writ of error, quod coram wobis refidet, oe 
is now ordinarily 47 e by writ of error. 

4. Sometimes to the ＋ 2:1 

5. Sometimes to iſſue proceſs of outlawry againſt the 
offender in thoſe counties and * where * proceſs of 
inferior juſtices cannot reach them. 

Tho this be uſual to remove records of indiiments by 
certiorari, yet the chancellor may deliver an inditment re- 
moved before him, or the juſtices of peace, or other com- 
miſſioners of yer and — ors or quol-ddlivery may deliver 
indictments taken before them manibus propriis without wric, 
and ſuch a record ſo removed, and a record made of it re- 


moves the record. 
rene be end n dhe 


party be in cuſtody, i it is uſual to have an habeas corpus to re- 
CY 1 ; 


move 


3 1 —— recand, for 
22 certiorari alone removes Ne ſo the habeds 


not on the bare return of the habeas corpus give any jullg · 
ment, * wn upon the record. of the indi ment, order, 
or judgment wi thout the record itſelf be remoyed by cerrio- 
rari, bur a faeve nds Jn the Jags force it did, tho _= 
d inſufficient, and the party 


nt i tex pros wn the nd 24-4 44 vis 
ſeieas, and cloſeth up the hands of the inferior court in civil 


By the ſlarure of 1.7 2 of N & N cad. t 3. an babeas 

eee 

rr juſtice, 

IT NAP juſtices of the court, out of 
4 


8. all certiorari's to remove ins 
peace ſhall be deliverd at the 
— x indicted ſhall 
ſuteties in 1 
EDI y him ſuch charges as the 
pats of pages BR Ot. the party be convicted, others 
wile t te jullices of peace may proceed to trial eib 
ing ſuch certiorari. 
A certiorari may iſſue to the juſtices of a county Aen. 
nnn 2 HENS 
chem, and mult not be directed to the chancellot | 
of Durham, We. or warden of the cingus ports, for now by 
the ſtatute of 27 H. 8. cap. 24- all commilions of the pexce, 
— def lie We. are to be made in the 
s name, — —— 
Y 


rn 


— —— . 
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dliately ſubject to this court, as other juſtices of like naturt 
elſewhere are; and if they retum a privilege of the coun 
2 or cinque ports upon the certiorari, it ſtiall not be ali 
wd, but an alias certiorari ſhall iſſue with a precept to pro- 
duce their charters, by which they claim ſuch exemprion. 
P. 43 EK B. R. Ro 119. T. 8 C. B. R. (4) and M. 8 
Car. B. R (b) upon an indictment of ſodomy in the cinque 
porte. T. 165 3. Rutabie's caſe upon an indictment of mur- 
A certiorari iſſues bearing teſte the laſt day of Trinity term 
to remove all indictments againſt 4. and B. returnable tre- 
Michaelis; at the quarter - ſeſſions it is deliverd, and then an 
indictment is found againſt 4. B. and . 
Ruled 1. That the the delivery of a certiorari ſuperſed 
the proceeding upon an indictment, yet it doth not hinder 
the taking of an indictment 'after the delivery of the writ. 
2. Altho the indictment be taken after the teſſe of the 
certiorari, and before or after the delivery thereof, yet all 
ſuch indictments againſt-4. and B. ought to be removed, and 
the juſtices below cannot proceed upon ſuch indictments to 
trial, judgment, or execution; and if they do, it makes their 
proceedings erronious and void, and likewiſe ſubjects the ju- 
ſtices to an attachment for the contempt, Whether they pro- 
ceed at the ſame ſeſſions, or a private ſeſſions after. 
3- That ſuch a certiorari to remove all inditmenrs againſt 
A. and B. removes all indictments wherein A or B. are in- 
dicted either alone or together with any other perſon. 
M. 22 Car. 1. B. R. Orfener's caſe (d) adjudged. 1 R. 3. 4. b. 
6 H. 7. 16.4. "US ee e 10 
If A. B. and C are indicted, (ſuppoſe for a battery,) ruled, 
1, Tho A. alone tender ſecurity for the coſts, it is ſufficient 
within the ſtatute, and the record ought to be removed into 
the king's bench. 2. If the indictment be ar a private ſeſ- 
ſions, this indictment ought to be deliverd into the quarter- 
ſeſſions, yet the delivery of the certiorari at the private 
I | | | | eſſions 
? (a) Hof fit Tilden's caſe, 1 R. 4.395, (c) Vide ſupra, Part I. þ. 46, and 


(e 
5 alſo Simpſon's caſe, 1 K. A 35. l.; 
O Drggale's caſe. il id. . (a) — ints reſolved Poo 
* . 


ncy s caſe. 1 R. A. 395. fl. 1, 2. 
6 { 


Fr A” 4 — . 
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—— —————— 
of the writ and the tender of the ſecurity muſt be by the 
ſtarute at the quarter-ſeſſions, |, M. 1653: B. K. adjudged. - 

Nota, T. 15 C. 1. B. N. in Hancock's caſe theſe points were 
| reſolved. 1. That if many are indicted, and one only ten- 
der ureties for the coſts upan the flarute of 2 Nr it i 


ſufficient. / 

234 ee 66 mac ance fol 
cient ſurety, and ought to be allowd by the juſtices of peace. 
.A ſor exert Wnt wit he iacure of 2: Fes. to 

ſureties. | 
4. If a certiorari iſſue and ought to be allows, the pro- 

eng d e een 
F. It was reſolved M. 4 Car. ie 
dictment of forceable entry * the prolientas is not within 

the ſtatute of 21 Jar. 

And ſo; ame a difference eee 
certiorari, the former is a ſuperſedeas to the iſſuing of execu- 
of the writ till the day 


tion from the time of the delive 
of the return be paſt, but then if the plaintiff proceed not 
to the removal of the record, execution ſhall be granted for 
his delay, but a certiorari is a ſuperſedeas from the time of 
the delivery thereof for ever, unleſs a f iſſue. 21 
H. 6. 28. b. Ny. 24. 4 

If at ces antindifiment-of Maped 
entry be, and reſtitution be awarded, and after the ſeſſions 
and before reſtitution actually made à certiorari is deliverd 
to one juſtice of peace, — tort peg ie it cloſed 
—— 4 — — u—u—½im bar th 
juſtice ought to make a ſuperſedeas thereupon. 
And r ſeems che Emme Jax ll mains ac this day upon 
inditments of forceable entry found at private ſeſſions, be- 
cauſe the. juſtices make execution thereupon. before any 
Cs ee AC ASI Wo * 
Nr be 

If A. B. c. and D. ab eneintifinece 
for one offenſe, and a certiorari be to remove all indictments 
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1 ſufficient to remove the in- 
againſt 4 and B. and alſo it remores che Andi 

ment as to C. and D. for the juſtices deliver the in- 
lia . N. 3 a _— 
aer ene een Agr 

one, but the offenſes ſeveral, 

bill for keeping ſe- 


C. and D. for tho they 
are ſeveral indictments 
cord is in the king's bench virtually and truly as to 4. and B. 
3 Sod mig met als tel 1140/2100 
But if the juſtices per manu | 
img dent ala dl ef hem. #5 
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Hiftoria Placitorim Cvrums 
SE how nn abi inflftinett for kalen of ers 
39355 4 


8 4 ſu} uperſedeat in law, ind in 


3 8 deliverd 

miniſterial proceedings, . mr pe) 
wk one paar mmm arr rr vide 8 H. 7. 16. 4 
per Keble, altho it doth not remove the retond before the 
return. Dy. 245. 4 


After 2 certiorari iſſued and deliverd, and belies die 


EMT: 
2 2 . 


i 


mer caſe. ' Vide 7 6. v7 39 K K. f. De 2.4 on 
3. 21.4 (% 
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01 H A p. . XVI. 
Touching the arraignment of offenders j in 


capital Pf ker 


4 


Iz 


Ji me hp; hoe hd bw ts line 
to be accuſed, namely by indictment, and how to be 
brought in by proceſs to his anſwer, and how to be dealt 
r —ů— 

. 

er cold how he 3 to ee 
if he be taken, or render himſelf, and appear in court. 

C or felony, no of: 
fender can appear by attorney, t in perſon, tho in ſome 
caſes of other indictments after plea pleaded, the defendant 
may nnn. E. 4. 4. . 22 A7; · B. 4. 


tornq 

gs eee 
or is brought in by proceſs, ſometimes of capias, and ſome- 
times of habeas corpus directed to the gaoler of another pri- 
ſon, the firſt thing, that follows thereupon, is his arraign» 


ment. 
And herein I will conſider, 1. What the . — 
a priſoner or malefactor is. 2. How it is performed, and 
R eee 
I. t 48 
R ee INE 
charged upon him by indictment or appeal. 
Ane es c, 
and in French ad reſon, or abbreviated 4 reſu, for as the wx 
forenfis diſrain or derayn uſed antiently in our books de ceo tend 
ſuit & derne imports in Latin diſrationare to diſprove or e- 


— 


Pong 


— — R — — 
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See Spelman's Gloſſ. title Dirationare, and Selden's notes upon 

Forteſcue, cap. 2 l. N. 23. 10 arraigne is ad rationem ponere to 

call to account or anſwers E | 
erymology of 


And this appears to be the true ſenſe and 
the word by the excellent record of the reverſal in parlia- 
ment of the judgment given againſt the Mortimers E. 2. 
the reverſal and whole record is entred verbatim Patents 
1 E. 3. part 2. . 3. Where there ate three errors aſſigned 
in that arbitrary judgment; and all ruled in parliament to 
be errors, and the attainder reverſed. 1. Qudd cum ali» 
quis de regno regis tempore pacts deliquerit erga dominum regem 
vel alium, per quod debeat uitam vel membrum perdere, & ſu- 
per hoe coram judicibus in judicium ductus fuerit, primd debeat 
þoni rationi & ſuper delicto fibi impoſito re s ipſius audiri, 
privs quam procedatur ad judicium de eo; fed in recordis & pro- 
teſſuus predictis comtinerur, prædicti Rogerus & Rogerus 
coram juſtie ducti adjudicati judicio tractus & ſuſpendii, & 
poſted perpetite priſone adjudicari & mancipati abſque hoc, qudd 
fuiſſent inde arrenati, ſeu quid ipſi ad aliqua eis impoſita re- 
bs e polſint, quod eſt contra legem & conſuetudinem regni, 
Cc. per quod ad judicium de eis erronice proceſſum r. 
2. Ditit etiam qudd in recordis & -proceſſibus prediftis conti- 
nerur, qudd domiinus rec recortlabatur verſus ipſos Rogerum & 
Rogerum, qudd ipfi boſtiliter equitaverunt cum Humfredo ds 
Bohun nuper tom Heref: & aliis inimicis domini regis contra ip = 
ſum regem © populum regni ſui diverſa mala © facinora perpe- 
trando, quare judicia predifta ſuper eiſdem reddita fuerunt, cujuſ 
modi recorda non eſt domino regi facere, ni de inimicis ſuis tem- 
pore guerre, & boc; viz; quando idem dominus rex equitat cum 
vexillis explicatis, & non tempore pacis,” ſed eo tempore dominus 
rex non equitavit cum vexillis explicatis, noc fuit tempore guerra, 
cancellario domini regis & juſticiariis placearum de utroque banco 
ſedentibus ad juſtitiam unicuique conqueri volemti & proſequenti * 
faciend', per quod ad judicium de eis, ut pradictum eſt, erronics 
proceſſum eſt. 3. Dicit etiam qudd erratum eft in hoc, quad, cum 
in Magna Charta de libertatibus Angliz continetur, quod nullus li- 
ber homo capiatur, aut impriſonctur, aut de libero tenemento ſuo 
dſeifernr, vel de libertatibus vel liberis conſuetudinibus ſuis, aus 
II. —_ 
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Demanding of him, whether he be guilty or not guilty, 
nl if ts links tv amid the are iſſue with him cul. 
iſ, and enters the priſoner's plea; then he demands how 
de vil be tried, the common anſwer is by God and the coun- 
ſe, and prays God to 


part of the court what. is to be done is ſhewn 
in relation to the priſoner and his coming to the 


The priſoner, tho under an indiftment. of the bigheſt 
crime, muſt be brought to the. bar without irons and all 
manner of ſhackles or bonds. Stamf. N. C. fol 78. 4. 2 Co, - 
316. Ge 


How 
the 


i. FIT 
(a) The ceremony of holding up the Mobun's caſe, State Tr. Fol. IV. p. 
band is not ired in the caſo of 8 1 
nor is it of abſolute neceſſity in the caſe (b) By this it appears to have been 
of a common perſon, ir being ſufficient, our author's opinion, rhat upon whatever 
that it appears to the court, who is the occafion a pri be brought into court, 
perſon indifted. See Lord Delamere's be ought not to ſtand there in vineulis 
cale, Hate Tr. Pol. IV. . 21 l. and Lord ill after his convition, when be comes 


ws 


3 Placiioram Corone: 8 


* 
— * 7 
— 1 4 
7 oy 
= - * 
= 


III. When the party is to be arraigned. 
Ihn caſe of murder at the common law ee 
Gly forbear to arraign the priſoner upon an indiftmene 
till the year and day were paſt, —.— an appeal were de- 
pen or not per omnes juſtic Angliæ, 22 E. 4. | Coron, 
814 50 — were "ay convict him, 2 
appeal depending, or altho an a — — depending, if the 
t were an infant. 21 E. 3. 23. b. Stamp. P.C, fol. 
1 4. becauſe of the delay. 
But now by the ſtatute of 3 H. 7. ech. f. the juſtices ſhall 
to try him upon an indictment of murder (or man- 
flaughcer,) tho within the year, and if acquitted, yet he 
ſhall not be diſcharged, but at the diſcretion of the juſtices 
rw. BON: ee ale e Fob and 
be paſt. | 
So that by this ſtatute auterfoits 3 valncipal or ac- 
ceſſary, or auterfoits artaint of the principal upon an indict- 
ment is no bar to an appeal, but auterfoirs upon an a 
peal remains a bar to — indictment — the Ene eule E 

But autcrfoits convict upon an indiftment and having had 
his clergy is a good bar to an appeal notwithſtanding this 
ſtatute, de quo infra; and yet in favour of an appeal, if à man 
be indicted of murder, and plead to it, and be 2 x 
the wife enter an appeal for the ſame death againſt the 
ſoner, as long as that appeal is depending e 
reſpited, but if the wife be nonſuit in her appeal, - 
2 5 ſhall be given upon the conyidtion. - Vids M. 12 

& 13 RN B. R. D. 296. 4. Stanley's caſe. 

But as to other indictments, as 5 robbery, Nc. the ſame 
remain at common law, as before this ſtatute, yet it is the 
conſtant courſe; unleſs an appeal be depending, to arraign 
the priſoner upon an indiment within the year, for now 
by the ſtatute of 21 H.8. cap. 11. the party robbed hath as 
effectual reſtitution of his goods upon his ,, of an 

indictment, 


to receive judgment, not eren at 0 of arraignment, and the time of trial, and 
time of his arraigument, (for that is the accordingly the priſoner ip that cate i} 


time our author is here diſcourfing of,) at the bar in chains during bis arraign- 
VI. Þ. 236 


* in Layer cafe, Mich. 9 Geb. t. B. R. ment. Sce Stare Ty. Vel. 
diffe rence was taken between the time 231. 


hae Platitorun Corone.. 22 1 


"wid upon an appeal, arid b. an appeal of w- 
bery is ravely*broughts” © 

1 — by wat he ju | 
indiQmient, wh iro by lis — Os 2 
apppeal by writ hath the writ, becauſe the 
writ is general, and it cannot appear what the goods arvtill 
declaration: But in an appeal of death by writ the perſon 
kild is certain. 31 H. 6. 11. 4.” Ka RC. Lib. II. aq. 36. 

107. 4. f 
ee e ee 
for the ſame murder or other felony, the party ſhall be ar- 
raigned the appeal firſt, and not upon the indictment, in 
favour of the appel — rok 1 — — 
nonſuit upon his appeal, the priſoner arraigned upon 
the e and proceſs upon the indictment. 
4E. 4. 10. 4. and it ſhall be entred ceſſes proc 


bring 1 
Nr 
be the ſame felony, and upon conſeſſion of the king's at- 
weren it ſhall-be revert 4E 4. 10. 4. 

If there be an i uiſition before the coroner of murder, 
and returned, and li water tas ann 3 
enſe by the grand inqueſt, it is to arraign pri- 
ſoner upon the indictment, but he may be arraigned u 
both at the ſame time, but if arraigned upon the indictment 
only, there ought to be an entry of ceſſat proceſſus upon the 
coroner's inqueſt as to the priſoner, who may r be 
outlawd upon it. | 
Vo. Ih: un kl 
(e) At the ſuit of the King, 


j 


= 


fa he be fond ilty of-murder 2 
ee bee 
4. dbe Lens vf apt for the ſame murder, it is u- 
fnal to arraign him upon coroner's inqueſt, and not 
upon the indictment, and if he be acquit upon that, then 
amin hirn upon che bill; ped Untite'bis PEA ex- 
ferfoits avquit. 1 

'But to word de trouble el x double armignmene and 
plea,"Thave obſerved this courſe. 

I. If one indictment be of ane ee hd the ** 
' of retire then to-artaiga han of this" ollenſe;/which © 
higheſt, and ſpare the other. n 

2. If both be of murder, bet ths ie Wen e be br 
nge ¶ yu ecarn* png. vin 
upon the good inditment, and quaſh the other. 

3. If both preſentment and indidment be of the ſame ns- 
ture, and both (for inſtance) of murder, and both 
77667F7FFFFFC Sweden 
ally arrargmed, the priſoner upon both, (ſo as they be 


the ſame 1 ——— OR of he 
plea of aut acquit or attains, to indorſe his 
tal or attainder upon both preſentments, always — 


bo” er e 
and 

Now concerning the arraignment of the acceſſary, regu- 
larly the aceeſſury ſhall not be arraigned; nor — 
eil the'prhjcipal be-arraint by ourlawry or confeſhon, or be 
oonvict and attaint alſo by verdict, for it is 
an offenſe dependent the principal, and tho the prin- 
cipal be convict, yet if he have his clergy, the acceſſary is 
diſchurged thereby, und lute e 2G N. 
183. ſuper frat. Wem 1. | 
Bill Jer dag Sehe anf c ary being indicted by one 
br ſeveral e, and bab N g may be ar- 
raigned together at the ſame time, (d) and both pleading not 
ppb guilty 
mark. See State Tr. Fol. Ill, 


and Sir Jab Hawle's remarks t 
Bar Tr. Pol. IV. p. 199. 


ch They may be, but not neceſſari 


2 * *. C. 
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nne hall be charged with both, and di- 
; dnl ee of barks; ni] Rt of the prine;pad, and if 
they find him guilty, then to inquire of the accellary. 9 Co. 
Rep. 119. 4 Lord Sanchar's caſe. 2 Co. Inſt. 184. Juper $a. 
W 1s 

S A. as giving the 
ſtroke, and B. as being preſent, aiding, and -aberting, if 4 
flies, and; B. is B. may be arraigned and tried 
before A. — — en bur 
B 2 re both principals, and ſo 


in point of diſcretion it is . try . both together. 
| 1 and B. be indicted for 
r comforting him, or procuring or abetting, (but 


— . are all princi 585 
1 wr pon a Hey þ 99: (00G 


it to me, that B. ſhall not be put to anſwer of the receit 
a till 4 be outlawd, or at leaft jointly with 

e), and in this caſe the ſame jury may be charged with 
bod, und their charge ſhall be ff to inquire, whether A. 
were guilty, eee ee 
4. be found guilty, then that they inquire of B. And in 
Somervill's 26 Ex, () mentiond before, the inquiry 
was firſt of the principal , and then of the receiver 
or procurer to avoid that inconvenience and awerouſt that 
might happen in caſe B. were firſt convict of the procure- 
rogues» gas pahiy 4 might bo equuted of 


rincipal 

ma the e e bad wad it but ſome other 
plea, as in abatement, or in bar, the acceſſary ſhall not be 
put to plead till the plea of the principal be determind. 9 H. 
7. 19. l. but if the principal plead nor guilty, then the ac- 


may be tried by the {ame inqueſt, us ſupre. 54 


18 Je is lady Zifes caſe, State Tr. trary. Vide ſupra, Part I. 5. 248. is 
+ Þ. 105. it was without any morts. 
in law practiſed quite con- (J) 1 Aud. 10g. 


it was done in the cuſe of B H 23 & 26 Car. 2. tho | 


ceſſary, and it is poſſible that A. may be acquitted of the fad | 
ſeems 


ceſſary, if preſent, all be put to plead preſently, and they 


= 

q = 
* 3 

4 « 


;peard not, the acceſſary was not put to anſwer. 4 f. 3. J. b. 
Caron. 216. But 3 times the acgeſſary, if he 1 


& renuntiari juri pro ſe introducto, 


4 
* 


———— — —ͤ— rn mms 
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ame tee, if the Pence 3 ee 


hath. been arrai put to plead,” but proceſs againſt 
the inqueſt, wi roi cealer till the ani nai in ox be 
attaint by outlawry. 9 H. 4 2. 4 7 4. 2 
Lib. I. cap. 49. fol. 46. 4. 

But the acceſſary may pray proces againſt the principal, 
and 'his conſent makes it 
not error. 8 H 5. 6. b. Coron. 463. and therefore, if the ac- 


ceſſary be acquitted before the principal tried, it is er 


that +9 god coquizal, va of Wh gy reaſon, 


were convict, it is a good conviftion, yet no judgment Nha by 


given againſt. him upon that conyiftion till the principal tried. 
And upon this reaſon it is, that if 4 .be/ arreſted; or in 
priſon for felony, and B. reſcue him, or the gaoler ſuffer 
him voluntarily to eſcape, tho this be a diſtin felony in 
B. the reſcuer, and in the gaoler, that voluntarily faffers him 
to eſcape, for which they may be ' preſently indifted, yet 
chey fall not bo amine . put to anſwer till Can 
victed and attainted by judgment, or outlawd. 1 H. 7. 6. 4. 
1 E.3.16.6. 2 C. Inft. 592. ſuper ſtat. de frangentibus priſonam, 
for if A. be acquitted upon the in . 
gaoler ſhall be Ache rged. 
a But if 4, be indifted of the felony or ot ide ind 
be lawfully r e and beeak the priſon he may be in- 
dicted and arraigned for his felony in breaking the priſon 
before his conviction of the felony, for which he dls com - 
mitted. 2 Co. Inſt. ubi ſupra. 
And yet, if after that indictment. 4. be arraigned. of the 
Principal felony and acquitted, he may plead that acquittal 
of the principal felony in bar to the indifkment for the breach 
of priſon ; vide rationem ſupra, Part. I. cap. 5 4. P. 611. 

If a capias be awarded againſt a felon, and he render him- 
ſelf and plead not guilty, and is let to bail, and then make 
default, a capias ad audiendam juratam ſhall iſſue, and if 
brought in, he ſhall be tried upon his plea, but it is {aid 
fg that if he had CE Do Egg 


a 


= . 
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and pleaded not guilty, and been let to bail till the trial, and 
then made default, whereupon an exigent is awarded, and the 
felon is brought in upon the exigent, he ſhall plead de now, 
and conſequently be arraigned we novo, for by the exigent a+ 


warded the firſt iſſue is diſcontinued. 16 A 13. 


CHAP. XXIX. 


Concerning the plea of the priſoner upon 
his arraighment, and firſt, of his con- 
feſſion of the fact charged, and appro- 


Ving others, 
WHEN the priſoner is atraigned, and demanded what 
he ſaith to the indictment, either he confeſſerh the 

3 or pleads to it, or ſtands mute and will not 

wer. 

The confeſſion is either ſimple, or relative in order to the 
attainment of ſome other advantage. | 

That which I call a ſimple confeſſion is, where the de- 
fendant upon hearing of his indictment without any other 
reſpect confeſſeth it, this is a conviction; but it is uſual for 
the court, eſpecially if it be out of clergy, to adviſe the patty 
to plead and put himſelf upori his trial, and not preſently 
＋6Km! a yet Moen + Mer 29 Aſ- 

40. | 

If it be but an extrajudicial confeſſion, tho it be in court, 
as where the priſoner freely tells the fact, and demands the 
opinion of the court, whether it be felony, tho upon the 
fact thus ſhewn it appear to be felony, the court will not 


record his confeſſion, but admit him to plead to the felony 
Vol. II. Mmm "<—_ 


Roy V P N 4 2 " 
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where the priſoner confeſſeth the felony in order to his 


matter of grace and 8 21 H. 6, 34. b. Coron. 66 U 
67 per omnes juſtic utrinſſne 


by the diſcovery and convifting of zeal offenders, gaolexs for 
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ws ere . Saw. k C. Lb U. . 51: K 
142.6 | 


A.confelon „ eicher, 


clergy, de quo infra, cap. 44. or where he confeſſeth the offenſe, 
and — others thereof thereby to become an approver, 

and thereupon to obtain his pardon, if he convict them, and 

this lets in men whole learning touching approvers and ap- 
provement, which I ſhall here open in the order that Mr. 
Samford hath gone before me. 

1. Of what offenſes a man may be an approver. , 2. In 
what ſuits. 3. At what time. 4. Before whom. 5. In 
what manner. 6. How he ſhall be orderd before and af- 
ter his appeal. 7. What proceſs ſhall iſſue againſt the 
party appeald. 8. What pleas be ſhall have, and bow 
tried, 9. How proceeded in. 10. What judgment ſhall | 
berg $5) tt en ie dovellev.ve e 4967 

Before I come to theſe particulars we are to know, that 
it is purely in the diſcretion of the court to admit the ap- 
prover to appeal or not, or to give him any reſpit from 

ent or execution upon his confeſſion and approve- 
ment, for otherwiſe. it would be in the power of any party 
arraigned for felony by becoming an approver to delay 
judgment, where ic may be) his 2 is but feigned, — 
che admiſſion of his appeal or reſpit of judgment is but a 


banci. Co. N C 2 
And therefore this — of admitting of appr 

been long diſuſed, and the truth is, N more Wilchier bath 

come to good men by, theſe kind of -approvements by falſe 

N of deſperate, villains, than benefit to the public 


their own profits often conſtraining priſoners to — ho- 
neſt men, ne it by 1B. z. 
cab. 7. * 

And upon this, reaſan it is, that as of later times the ad- 
miſſion of ſuch appeals, hath been wholly diſuſed, ſo in 


tumes, when * were admitted, a great ſtrictneſs was held 
. a 111.3 — 
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upon ſuch appeals, as will appear upon the examination of 
the enſuing” particulars. | | 

I. Therefore touching the offenſes, whereof an approve» 
ment may be. | 


When a priſoner is admitted to be an approver, he is 
{worn in court to approve, or rather to diſcover all felonies 
and treaſons that he knows, and a certain time prefixt, (as 
three or four days,) to make his appeal, and a coroner af> 
ſigned to him to receive ſuch his appeal and diſcovery. 12 
E. 4. 10. . 1 

And yet the a is not good, as an appeal, or as an 
o a Stn but 
only as to ſuch felonies or treaſons, that were committed 
by the 7 together with the appellor, and whereof the 
appellor ds indicted in court, and as to other treaſons 
or felonies, [than] whereof the appellor ſo ſtands indicted, it is 
no legal appeal or vernent to put the to anſwer. 

And therefore, if A. being indicted for robbing of B. and 
he appeal C. that he robbed 4. himſelf, this is a void 5 
and the appellor ſhall be executed, and the not 
be put to anſwer to it. 25 B. 3. 39. (4) 

So if he appeal C as to the robbery of B. either 
before or after, C. ſhall not be put to anſwer, for it is not 
the ſame felony charged upon A. but only an acceſſary to it. 
10 E 4. 1 1.04 

So if A. be indicted of felony, and he a B. of trea- 
ſon, B. ſhall not be put to anſwer that appeal, but B. being ſo 
accuſed it may be a for the in point of dif- 
cretion to make B. ſureties for his appearance at the 
next ſeſſions or in the king's bench, and in the mean time to 
be of good behaviour towards the king and his people, as 
was done when a perſon, that had abjured for felony, 
made ſuch an of treaſon. M. 19 E. 2. Coron. 387. 
vide fimile 21 E. 3. 18. a. Coron. 449. * 

| In 


(a) N. Edir. of the year books, fil. $2. l. 
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Approvement lies not in an appeal of felony, for the de- 
lay, that may come thereby to the plaintiff. M. 15 E. z. 
Cron. 113. 2 R. 3. 22. b. And therefore, if a party be in- 
dicted of felony, and the priſoner becomes an approver, if 
an appeal for the ſame felony be ſued afterwards, all proceed- 
ings upon the approvement ſhall ſtay. 8 H. 5. Coron. 442. 
+ But if A. be indicted of felony, and he becomes an ap- 
pos and appeal B. as a companion with him in the ſame 
lony, and B. comes in, it {ſeems he may not become an 
approver, and appeal C. of the {ame felony, 15 E. 3. Coron. 
113. Kamf. R C. Lib. II. cap. 58. fol. 147.4, tho 11 H. 4. 
93. b. B. Coron. 34. ſeems to be contrary. b | 
If a man be arreſted and impriſond for ſuſpicion of fe- 
lony, he cannot become an approver, becauſe he is not in- 
dicted. Stamf. P. C. Lib. II. cap. 5 5. Co. P. C. cap. 56. p. 129. 
againſt the opinion of Strange and Hankf. 6 H. 6. Coron. 231. 
III. At what time a man ſhall become an approver. 
After a perſon is abjured for felony, 19 E. 2. Cron. 387. 
19 E. z. Did. 443 · or be outlawd, 21 E. 3. 17. ö. Coron. 
452. or otherwiſe attaint, and hath his clergy 17 E. 3. Co- 
ron. 44 J. he ſhall not be admitted to be an approver; nor 
one convict by verdict. 19 Hl. 6. 47. b. Coron. 8: | | 
If A. be indicted of felony, and plead not guilty, and put 
himſelf upon the country, and the jury is charged with 
him, yet before the evidence fully heard, and the jury gone 
from the bar, he may be admitted to be an approver. 12 E. 
4. 10. l. 11 H. J. F. b. per omnes juſtic: Vide contra 2 H. 7. 
3. 4. (b), 9 H. 5. Coron. 4410. * 
But if the Whole evidence be heard, then he ſhall not be 
admitted to he an approver. 21 E. 3. 18. 4. Coron. 44 9. 2 H. 
7. 3. ſo that it ſeems much in the diſcretion of the court to 
admit him to be an approver at any time before verdict 
* 1 50 ns: L243 10 42439 HERR 
(6) In this caſe the whole evidence before fi, but there was another excep- 
, u given, « Jury gone s, on die e court laid tde 
by the urs, why they ed nor left Ster, bur dl nar dc wicge tho 


to. become approvers, ſo felony. 
that this caſe no way c its what is 
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ven, tho after not guilty. pleaded. 12 E. 4.10.6. in B. R. 
Fur 5. b, per omnes juſtic, which is of greater weight 
than the other books. 

3 Before whom a man may become an app rover. 

It. may be before the juſtices of the king's bench, or ju» 
{tices of paol-delivery, or juſtices in exre, ; 4 they may al- 
ſign a coroner to the priſoner to receive his a 
But ic conank n ee Re eng, tar 


ſoke and ſake, and infangtheft, and utfangtheft. Bract. Lib. III. 


Jo | 
e royal franchiſe, 8 or 


the royal franchiſe 2 Ey, where the biſhop hath ; 
and coroners of his own making, there a felon may 
an approver. 29 E. 3. 42. 4. Coron. 463. in the caſe of Ey. 
Neither can a man become an approver before juſtices of 
peace, nor oyer and terminer, for they cannot aflign a coro- 
ner. 9 H. 4. 1. Coron. 457. 4 C.Inſt. 165, 169. Co. P. C1 zo. 
V. The manner of approver, and of the allowance of it. 
| Before any man ſhalt be admitted to be an approver he mult 
confeſs the indictment in court, and pray a coroner to 
be aſſigned him, and ly this is to be done upon his 
arraignment before plea pleaded, tho as hath been ſaid, his 
oonfeſſion hath been ſometimes admitted after not guilty 
EET .b. 12 E. 4. 10. b. and therefore, if he 
ed re not and then prays a coroner 
2 ehen P the inq neſt ſhall be taken, 
and if found 2 . 
judged; and 1 od Pld nah Firs ee Mr fre 
prays a coroner, and will ſay no more, he ſhall have peine 
fort & dure, tho the book of 1 H. 5. Coron. 441. be that he 
ſhall be hanged. 
Upon confeſſing the felony and praying a coroner to be 
1 the court * theſe things. : 
aſſign him a coroner to take his appeal. 2. They 
— 1 ſometimes three, 
four days. 8 H. 5. Coron. 439. 12 E. 4. 10. b, 
26 KW 19. 3. He ſhall be removed out of ſtrait cuſtody, 
and make his appeal before the coroner, that he may not 
Vol. II. Nnn hare 
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have any juſt pretenſe to ſay, it was by dureſs or conſtrai 
12E. np P od 169. e e if upon the coming back 
of the approver to the court he wave his 2s 'bei 
made by dureſs and againſt his will, the coroner ſhall be 
exariiind touching it upon oath; and if he affirm it was 
made de bon gree, the appeal ſhall ſtand, but the approver 
ſhall be hanged. 22 E. 3. Coron. 25 5. 12 B 3. Coron. 169. 
4. The coroner muſt put his appeal into form, and when 
the priſoner comes back into the court he muſt repeat his 
appeal, and ſhall not be helped by the court or any by- 
nder. 26 Aſiz, 19. and if he miſs in repeating his appeal 
in any matter of moment, as the colour of the horſe, Ut. 
he'ſhall be hanged, for if he miſtake in ſuch circumſtances, 
which muſt needs come from his own memory and infor- 
mation, it is a ſign it is feigned. 5. If he make not his 
appeal before the coroner in the time prefixt, he ſhall be 
hanged, and if he make it and diſavow it when he comes 
into the court, he ſhall upon the examination of the coroner 
upon oath be hanged, 6. If he appeal one, who by his 
own confeſſion is not in the kingdom, be ſhall be 
2 E. z. Coron. 153. for he cannot be uttaint at his ſuit. 
7. Aﬀer his appeal made he ſhall have an allowance of 1 4 
per diem by the book of 12 E. 4. 10. ö. 26 K 19. 8 H 5. 
Coron. 439. three half · pence per diem per Britton, and by For- 
teſcue 21 H. 6.34. b. nothing at all, till he hath convicted the 
p | wiv” 4 rt, 


VI: Touching proceſs upon an appeal by an approver. 
It is to be known, that altho a coroner cannot receive an 
original appeal but of ſuch felonies, as are committed in that 
county, whereof he is coroner, yet if a felon become an 
prover, the coroner may take an appeal of any felony, 
committed in a forein county, 9 H.5. Coron. 437. 

Altho it ſeems, that book is not law, for he can appeal 
only in the county, where he is indicted, and he cannot be 
indicted in one county of a felony committed in another 
county, therefore librium; it ſeems it muſt be intend- 
ed, where A. is indicted in the county of B. and taken in the 
county of C. and there the coroner receives iS 
| : | 
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and appeal,, Which pollibly. be may do-withous, any ſpecial 
aflignment virtue. officii as he may take an abjuration- of 3 
oner in a foreign county. 

Bur the coroner in thar caſe cannot make procely aguinſ 
the appellee in a forein county. 29 E. 3..42. 4 Coron. 462. 
but he may in the {ame coun n Samf. NC. 146. 4 4. 

And therefore the biſhop Ey having the royal franchiſe 
of Ely and ces and coroners of his own, and alſo baving 
franchiſe of retorna brevium in divers hundreds in the county 
of Suffolk, and likewiſe a gaol there, a felon indicted and in 
riſon at Ely became an approver before the coroner of the 
5 chiſs of Bp. eee eee 
hundred in the county of Suffolk, the coroner of Ely cannot 
n 1 
county of Suffolk to bring the appellee to Ey, which is in an» 
other county, vis, Cambridgeſbire, adjudged 29 E. 3. 42. 4. 
Coron. 462, 

At common law it ſeems, if an approver appeal parties; 
that are demurrant in a forein county, there could be no 
proceſs made hut in the king's bench by removing the re- 
cord thither by the juſtices of; gaol-delivery, before whom the 

became an approver. 
E 4 \appels 
latis, whereby power is given to juſtices of gaol - delivery to 
iſſue proceſs to the ſheriffs of forein counties to take the 


1 them before the. juſtices in that coup ; 
Ks the «mg 5 indicted. in 
If the egy the place, wherof the appellees are? 
(as he m . 
of that county, and he return there ate no ſuch perſons in 
his bailiwick, 25 E. z. 42-6. or uon ſunt inuenti, 21 H. 6. 
34. b. the approver have judgment and be executed, . 
e 1222 
county, proceſs thither. 22 E. 3. Coron, 460 
Ff be bs. once ele he ſhall not be 


credited in any thing, but his appeal ſhall be preſumed un- 
true: N21 H. 6. 34. b. Coron. 456. 


If 
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If the approver die before his appeal Getermind, ur be 


executed for the felony. 21 E. 3.18. a. 21 E,3.17.6. C. 


ron. 452. or hath the advantage of his clergy. 3 E. 3. Co. 
ron. 369. or diſarows his appeal and will not proſecute it 
21 H 6. 34. b. 3 H. 6.50. l. yet proceſs ſhall be continued 
againſt Po appellee at the king's ſuit, and the appellee, if 
he come in, be arraigned, for the appeal was well 
commenced, and it ſtands, as an indictment, by reaſon of 
the great preſumption, that a man, that confeſſeth himſelf 

ilty, would not charge another falſly to be companion with 
im in the fame felony. 


But if the appeal were never well commenced, as if the 


appellor were convicted by verdict or outlawry, de quibus in- 
124 or if the my pardons the approver after the approve- 
ment made, and before trial. 47 E. 3. 16. 4. Ham. R C. 
fol. 149. 4. the appellee ſhall be di ed without arraign- 
ment at the king's ſuit, or further proceſs. upon the appeal, 
for now the approver having his pardon is ſure to eſcape, 
and'therefore not be truſted in his proſecution” againſt 
another for the ſame felony: But of theſe matters farther 
under the next head. | ug. 

If the appellee be returned non inventus, the appellor, as 
hath been ſaid, may be executed, but proceſs of outlawry 
ſhall iſſue againſt the appellee, as it ſeems, not by one capias 
and digen, but by capias, alias, pluries and exigent ; quere. 

VII. Touching: proceedings upon the appeal after ap- 
pearance of the appellee. AN: 
He that is appeald ſhall not be let to bail but in three 
caſes. 1. If the approver be dead. 2. Tf the perſon ap- 
peald be of good fame. 3. If the appellor wave his appeal. 
Weſtm 1. ach. 15. (a): Stam. F. C Lib. II. cp. 18. fol. 


— 74. 4. b. 


And therefore, if 4 be ſererlly appeald_by ev appro 
vers B. and C. indicted ſeverally of Gel Sie A. 
join battle and vanquiſh'B. yet he ſhall not be let to bail till 
the appeal of C. be determind. 25 B. 3. 42.6. | 


PS When 
(s) 2 Co. Inft. 188. 


n 
thn 
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When the s 


d tayy take his legal legal exceps 
Ace of the appeal. as that the appellor is 
og os 4 11 21 KE 3. 18. 4 Coron. 448. 6 H. 6. 
3 or that the appellor is within age, or above ſeventy 
4 d, or a woman, or maimed, whereby the appellee 
Ea b ya wer Kamf. P. C. rap. 58. fol. 147. b. 
or that he is a clerk convid, hath not made his 
tion. 17 E 3. 13.4. or that he is abjured the realm. 19 
E. 2. Coron. 387. . 
he appeald of the ſame offenſe: Vids Co. B. C. cap. 56. 
he may have all thoſe exceptions, whi an a 
at the ſuit'of a lawful 'perſon either by writ, or bill may 
5 as that the plaintiff is outlawd for another felony, or 
rſonal action, but if he bath obtaind his pardon, the 
ales hall be pur 10 aner as in another pp 21 
3- 17.6. but that felony, up- 


= which he makes his candy the appellee ſhall not be 


put 

to anſwer neither at the party's ſuit, nor at the ſuit of the 
king N 16. 4 88 

exceptians bo the or to the 


nile ras 2 but * to the nu he may , 

put himſelf upon trial, ache fy battle, or by tlie country. * 
Touching this form: of th U by battle, I ſhall make 

no long narrative at this time, n 

at this day, and beſides, i will cams done aptly in another 


if when hard is in they con tothe combat, and 


the appellee be vanquiſhed, it is an a of the ap 
lee, and the ap ſhall have 3 hs os 
grace and a pardon pardon tanguam ox merito juſtitie. ne 
But if the approver appeal ſeveral perſons, and they feves | 
HA in battle, the ap ſhall not have his pardon till , 
os cceſlively, for if he be y ed ; 
b he a, or dion hs el gin hal ; Be ſha 
be executed. 41 E. 3. Coron. 98. r GY 
, _—_ that, i in the field when they come to battle, 
the appellor diſavow his appeal, the approver ſhall be exe- 
cuted, and the appellee deliverd without being * at 
vol. IL O oo the 
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che kino's/fait; for his diſavowing in the field is quaf * 
of the 21 H. 6. 34. b. Coron. 458, Ke. EU 14 24. 
5 But H before the detuigning of bans ——_—— 


is 


12. 4. 2 
But if the a 
one appellant; he mult 7 
H. 6. 35. 4. 47 E. 3-5-4 for the 
| Hants. WA} 


Nang bs per 
beca is a per- 
in the offenſe, 


$154. in Sir Percy Cres 
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compan jon, but if he accuſe h 
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But this teſtitnony or evidente is not concluſive to the 
jury, for oder ap conſider as well the. credibility or 
not credibility f the witneſs, as the matter he ſwears. 

And altho it ſeems it is now no plea for the appellee to ſay, 
he is bon! namipis & fame, & in franco plegio & in aſiſi domini 
regis, & habet dominum, $6 75 ddwocet, as it was in-Brac- 
ton 's time, it is good evidence for the priſoner, if there be 
no other evidence againſt him but the teſtimony of the ap- 
prover ; and therefore, if the appellor die, yet the king may 
proceed with. the appeal, becauſe tho he cannot have the 
teſtimony of the approver himſelf, yer there may be other 

But yet, when the approvet is dead yoo nppenk, pod 
before trial, the party fp bailable, becauſe much . the evi- 
dence, which may condyce to the conviction, namely the 


488 the approver, is laſt, and ſo leſs probability of his 
conviction. g | 
uiſhed and kild upon * in 


If the approver be 
the bard gw the a 2 
judgment muſt be entred his confeſh 
e of the felony bn it aſp 
an attainder till judgment given, qudd 
which is not preſently. entred upon his becomi 
but when either by trial, or for any other cauſe before 
ſhewn, the court thinks not ft to ſpare his jon. 

And on the other ſide, if he apples by conn 
dict or battle, or flain upon the 
given, quid ſuſpendatur per, colluny. 8 


on, for his 
is true, but 


B. ene 225. - 
And in that caſe, akho, the life of he approver, 6 fave, 


yet he ſhall be baniſhed, 1 he obtain the king's a 
Stamp. P. C. Lib. I. cap. 53. Jord Coke Þ. C. cap. 56. faith he 


{hall have a pardon ex die ft. And thus far con- 


cerning approvers. | | 
I now. conſider the buſineſs of abjuration, which is 
always accompanied with a confeſſion of the felony before 
the coroner, but becauſe that was a kind of 
» Which is wholly and finally taken away by the 
— a cap. 28. I ſhall not incumber f with 


that 
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ee be acquitted by verdi, yet a 


appendant to 
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Concerning the pleas of the priſoner Fra 


_ bis Fruit; and firſt, conrerni 


pleas 3 in abatement of the indiGment, . 


—_— 
FL 


H F his arrajgnment either asel, | 

or p Eads, 8 51h mute; the firſt of theſe is dif. 
patched in the former chapter, the ſecond matter comes now 
to be conſiderd, vis, his pleas upon his arraignment. 


Pleas. upon the t are of four ſorts. &y 
1. Pleas that are declin . | 
tiently the plea of privilege of ſanctuary, and the plea of dergy; 


the former is taken awa W 

the latter ſtands fill in Force; but becauſe for the moſt part 
that benefit is claimed after conviction, and rarely before, I 
ſhall refer the whole buſineſs of clergy to a diftin& exami- 
oy after I have done with the convidtion of the pri. 


2. Pleas in abatement of the indictment, | 
3. Pleas in bar of the indictment. | | 
4. Pleas to the matter of the indictment, viz, rey 
Nom as to pleas in abatement of the indictment they are 


of theſe kinds. 
I. Such defects as ariſe upon the indictment itſelf, and 


the inſufficiency of it, which hath been at large conſiderd 
in the 24th chapter; if any ſuch exce — N taken by the 

. priſoner, he may pray cqunſel to be to him to ma- 
nage his "exceptions — take more; bebe ſhall not have a 
copy of the indiftment (a) from the court, but he and the 
counſel aſſigned may py ys REO * 
* oy Ke. Bi 


But now W io all the ſhalt hives of the le 
| a3 trea ſon, 1 4 69. ge pie copy 
of blood, or of miſprifion of ſuch treaſon, 
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3 But it ig mne to take any exceptions to indichments be- 


vantag ere 
ment, as before trial. () And 2. 
appear material, the court can quaſh that indictment, and 
direct a new bill to be ſent out to the grand jury, wherein 
theſe faults may be amended, and the priſoner arraigned d- 
. * 3 l | 
II. Such defects as are in matters of fa as miſnoſmer, 
or falſe addition of the priſoner. - . wy | : 
As to ee In appeals or actions between 
party and party, or in indictments, if the defendant plead 
miſaoſmer, he muſt be that he conclude not himſelf 
by the manner af his ann | 
| Therefore, where Alas.Gerard was committed upon a ca- 


in ballium -" Vide\6 H. J. J. | Ai 
In an appeal or other action at the ſuit of the party miſe 


* 
noſwer is a good plea. | 1 
*.. 1 i 1 
w #4 \ 13 VEL . : 


1 © 54. he 
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his arraignment, and firſt, concern 


3 in abatement Of the indien. 


T* his arrajgnment either confelfeh, | 
or p Eads, or Ter, neon mute; the firſt of theſe is dif - 
patched, i 1 the former chapter, the ſecond matter comes now 


to be conſiderd, wiz, his pleas upon his arraignment. * 


_ Pleas upon the t are of four ſorts. © 
1. Pleas that are d e ee | 
tiently the plex of privilege of FobGuary! and the plea of ergy 


the former is taken away by the e $1 Fee 


the latter ſtands ſtill in orce; but becauſe for the moſt part 
that benefit is claimed after conviction, and rarely before, I 
ſhall refer the whole buſineſs of clergy to a diſtin exami- 
wg after I have done with the convittion of the pri. 


2. Pleas in abatement of the indiftment, | 
3. Pleas in bar of the indictment. n 

4. Pleas to the matter of the indictment, viz, Wen 
Now, as to pleas in abaternent of the indiftment they ar 


of theſe kinds. 
I. Such defecls as ariſe upon the indictment itſelf, and 


the inſufficiency of it, «hich IS hath been at large conſidert 
in the 24th chapter; if any ſuch exception be taken by the 
alligned to him to ma- 


nage his exceptions and take more; but he ſhall not have a 


copy of the indiftment (a) from the court, but he and the 
counſel aſſigned may have gyer of the indictment, ey 


Lag oo upon it. ; 
But 


9 1W. 1 all the leser ſhalt have 4 of the jo 
2 trea ſon, Al 3 0. hn. the pri apy 
of blood, or of miſprifion of ſuch treaſon, | 


6 * Ld * 
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party and party, or in 


II. Such 
falſe addition of the 


miſnoſmer, he muſt be careful, 


by 


. 


manner af his pleading. 


1 
quaſh that indictment, and 


direct a new hill to be ſent out to the grand j „wherein 


defefls as ame in matters of fit, as miſnoſmer, 


indictments, if the defendant plead 


— 11 che deſendant in an appeal or indictment plead 
mer of bis nc - king may deer, que c 
vas woſme lantre;\ 1 H. 7. 29. .. 
gy” ane the ſuit of the party; if 
name, the plamtiff muſt 
take iſſue, and cannot 3 count per lun 'noſme' N laure. 
1H. 7. 29. 4. 21 E. Jo. 47.9. 111 Ty *. bet er 
In an indictment of felony if the 8 miſnoſ- 
mer of his chriſtian name, ſome books hold it a good plea. 
11 H. 4. 41.6. Miſnoſmer 18. $amf. N C. Lib. 3. ah. 18. fol. 
18 10 6. but other books of greater and later de to 
trary. 1 H. 5. 5. b. Miſnoſmer g. Cron. 274. 3 K 6. 
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all 


arſelf- were a forein/ 
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28 H. g. 
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If 4 be indifted of the murder of R. and there is mother 
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1 Jac. ſor ſtabbing, and the; priſoner arraigned 
| to both, and the jury peer cwned upon bow 
find him guilty of both i 8 


3 aj m ee 
other indictment. 43: Fg oy Av wy 


. or an earl, D 
name of J. S. miles, or & armiger; he may plead. the miſ- 
'noſmer to the indictment, viz, that he is a duke, or an earl, 
or baron, or peer of the realm, niant noſme, Nc. becauſe 
thx ie e pen of his ame, and intitles him to be tried 
fe bs 


elbe 


46. 4. _ 
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Concerning pleas'i in bar of an indi ment of 
_ felony or nd and Th, Li e 
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7 c divers enomnes 
and he tay aver, que cum per Tun noſme & [ aurre. 26 dis 
15 Cn. 189. 11 H. 4. 41.4. 
If 4. be indicted in the county of B, for a robbery or o- 
char, Siena ſu C 
et and ee bade are 
u Ware iy e he county of B. but at another 
pon 
vill, yet he 5 Ane acquit notwirhſtanding the 
variance of the and may uepat-con he > - tg but if 


eee rk — Has. 
he county 


of 
and 


ſaid, that E 4H. 7. 3-6. 

And therefore the book of 41 A g. where an acqui 
pleaded in a forein county was allowd, muſt be intended. 
an indidtment removed out of that county, where he was 
firſt indicted and acquitted. 
If A. rob B. in the county of C. and carry che goods into 
| the county of D. tho he cannot be indicted of robbery in 

pgs of D. yet he may be indicted of larciny in the 

D. becauſe the goods were carried thither ; but 
N he be acquitted of larciny in the county of D. 70. 
that acquittal. is no bar to an indictment of robbery in the 
Kar becauſe it is another offenſe. 
Nay it ſeems, it is no bar to an. indifment of larciny in 
the county of C. for tho he be acquitted in P. it may be, 
becauſe the goods were never brought into that county, and 
2 — neither can the 
grand inqueſt or petit jury in the county of D. take notice 
of any felony committed in the county of C and fo the fe- 
lony in C. is a diſtinct felony. from that containd in the in- 
| t in . 
| If 4 commit a burglary in the county of B. and likewiſe 
at the ſame time ſteal. on RET if he be in- 
dicted of larciny for the goods and acquitted, yet he may be 


indifted for the burglary —_ the acquittal. 
Vol. II. Rr 
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| And & converſe, if indifed — add -ncquic- | 
ted, yet he may be indicted of the larciny, for they are ſe- 
| ul offenſes, tho committed at the ſame time. And bur- 
gary may be where there is no larciny, and -Birging _ 
where hs is no burglary. | 
Thus it hath happend, that a man acquitted for ſealing 
che horſe hath yet been arraigned” and convict — 
the {addley-tho both were done at the {ame tim. 
© But if à man be acquit generally upon an indiftenent of 
murder, diterfoits acquit is a good p r og 
manſlaughter of the tha tame . or & converſo, if he be in- 
dicted of manſlanghter, and e he ſhall not be in- 
dicted for the kms death, as — they differ only 
in degree, and the fact is the ſame. 4 Co. er. Hon 
croft's eaſe per cur”, and upon the ſame reaſon auterfoits a. 
25 an indictment of murder is a good bar to an in- 
ictment of petit treaſon, and & converſo. 
II. As b ſecond what manner of e ce 
Meere trial either by verdi 
We 
And therefore, if A. be accuſed and committed for A 
lony, but no bill preferred, or ignoramus found, ſo that at 
the end of the ſeſſions he is quit by proclatnation, and de- 
liverd, yet he max be afterwards Wee 1 he is not 1. 


gitimo modo 


If A. be ied an upon the highway, or in this houſe by 
thieves or burglars to rob him, and he kill one of the 


thieves, which is no felony in law, and this matter be ſpe- 
cially found by the coroner's inqueſt, or the grand inqueſt, 
whereupon” he is diſcharged, yer he may be indicted de novo 
ſeven years afterward for murder or manſlaughter, NG Can» 
not plead the acquittal by the grand inqueſt, 

But if he had been indicted generally of murder or man- 
nen and plead to it not guilty, and this ſpecial matter 
had been found by the petit jury, and thereupon judgment 
| 5H qudd cat fine die, if he be afterwards indicted for the 

fact, he may plead g de Re a fol. 28. 4. 
* 1 26 El. 111 
Therefore 
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| Therefore i is/w6 prutkzpce co have/ the/ matter amp 
caſe found ſpecially. by the grand inqueſt or coroner's in- 
queſt, tho the Re 1 being truly found by them amounts not 
felony, as in the cals before; and 
de 
+ be indicted ſor felony, and be anquit by 
RN 
was not committed the day mentiond in the indictment, yet 
that miſtake lies not in averment, but to another indicl- 
ment ſetting the day right he may plead ama faut arquit: 
2 Co. Inſt. 3 18. 
HAU A e e echan Glens and plead | 


non culp. and a ſpecial verdict found, and the court do er- 


ronioully adjudge it to be no felony, yet as long as that 
judgment ſtands unreverſt by writ of error, if the priſaner 


be indicted de novo, he may p —— anterfoits ac acquit and ſhall 
be diſcharged: vide 9 H. 5. 2. 72 re 4 ke 
and tho the error appear, and regularly the 3 t as 
CT envy oh eng laps 
of li 
But if the judgment be reverſt the be indited 
6E of je ANNE 
the point of the verdif the party ſhall. .not be execured,. for 
the judge 4 que ſhould have given that judgment, but it 


rr n 
libly he hath other matter for his defenſe. 


if at common law A had committetl murder and had 
been arraigned within the year upon an indictment, and had 
been acquitted; tho this arraignment {hould not have been, 
yet it ſtands as a good acquittal to another-indift» 
ment or appeal: vide 8-H: 5. 6. b. Coron. 463. 16 E. 4. 11.4 
4. was indifted for the murder of H by dioniog, and the 
indictment runs, quid B. idem adbibens dicti A. ne+ 
cieus pradictum potum cum veneno fore. intuxic a recepit & 
bibit, per quod prediftus B. immediate poſt receptionem weneni 
predicti obiit; but it is not alleged, quid dene, predifium 


recepit & bibit 51 upon this he was Uh {cs and acquitted, © 
and had judgment, qudd eat fine die erwards he _ * 
152 di 
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dicted — and pleaded awverfois ic 
and ſhewd: the record in CO * 


the flo and murder not guilty. 


. The the indir trad dcr 
Fra, rogues 2. That in this caſe ae fore arquit was 


no plea; becauſe the indictment itſelf Was inſuſficient, for 


it containd not any matter of felony. 3. And ſo he is not 
legitimo modo acquietatus, * 
this caſe and thoſe above of an erronious judgment, for here 
the foundation itſelf, namely the indictment containd no 
felony. 4. Bur if the error be only in the proceſs in an ap- 


or indictment, and yet the priſoner appear and plead 
0 this acquitral 1s pleadable wk 3. 


Coron. 444. 5. But if — ful 
ficient et and judgment given, he ſhould not have 
been auterfoits arraigne upon a new indictment for the ſame 
3 ormer judgment had been firſt reverſed. 
6. But .auterfoits convict or auterfoits acquit by verdict, Tc. 
is no plea, unleſs judgment be given upon the conti tion or 
en 44, 45. Vauxe's caſe. 
And the true reaſon of this judgment is rightly given by 
my lord Coke'P. C. 214. becauſe the judgment upon the ac- 
3 is * eat fine die, which may be upon the de- 
in the indictment, which the judges are bound to look 
into, and it ſhall be ſuppoſed, that it was given upon that 
r is the 
ſame in both, but the judgment upon a is, quod 
ſuſpendatur, which is all the —— 
| Bar in the cas of dhe Ned did above, whow an er 
ronious judgment of acquittal is given, yet it is concluſive 
to the, king 3 — for the 
judgment could be only iven upon the verdict, the indict- 
ment being ſufficient, 93 | | 
And note generally, that where auterfoits acquit or attain 
is pleaded, yet in pes vis he ſhall plead Ser dn dd f 
lony, and be tried for the ſame, tho his ſpecial, plea be 
found or adjudged againſt him, Vauxe's caſe, 'ubi Jupra, & 
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r this ſhall be no bar to an appeal 4 


ſtatute of 21 H. 8. cap. 11. 
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Concerning the plea of auterfoits attaint or 
_ convict of the ſame, felony, or any other 


F 4. be indicted and convict of felony, but hath neither 
of death, nor hath prayd bis clergy, this is no 
bar e if the firſt 
tho it were i yet it is no bar without clergy 


ſtatute of 3H 75. 1. 4 C. 
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5 If 4 be ade of f inacy and kefuſing 60 plead bach 
judgment of peine ont u dry are, and by the general pandon pi 


Tacies are e „„ 
pardond by the g eneral words of all contempts, 3 
aigned for the ſame Cn ky yr 


cher be may be argu 

ter opinion he may be arraigned of any other piracy com- 

mitted before that award. 14 R. Ny. 308. 4” 
If 4 be attaint of treaſon or felony b eulen. yer he 

ſhall not be de novo indicted or appeald Lets lame felony 

till che outlawry be reverſed, 8 

eee RCH ; 
. ͤ i © good le/to an; ini 


| LA ind, been. audi ge eee ee ms 
1 — yet he may notwithſtanding his at- 
be 2 —ů—ñ 

for the advantage of the king, r 
but not for a treaſon committed after the felony, 1 H. 6. 
am. B. C. Lib. II. cab. 37. fol. 107. K But in 
lord Coke differs from , and ſaith that ſor 
e be arrai Co. 
p. 213. (4.0 | q 
rr 8 
ꝙ—A—B— — — | 
1 i 

benefir of the nen of their goods. 2 
And if there be an indictment and attainder at the pro- 
1 yet quere, whether after at the proſocutjon 
of Che may not be put to anſwer an indictment at his pro- 
ſecution to have benefit „ 
21 H. 8. agb. 11. po Lib. 3. ch io. 

It ſcems in that caſe — — ueſt of office to 
inquire of the robbery of C. D 
ere 
at 1 Au AI. 
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O The caſe in 1 H.6. 5.5. was of 8 therefore | 
ſubſequent to the felony, and in favour 
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g that old law the of 
offenſes by . nc allowd is e i ander. 
By the ſtatute of Elk, clp. . is dez «That if 
Dany perſon admitted to his elergy fall before ſuch" his 
* admmhom have committed utiy offenſe, whereupon dergy 
is not allowable by the Taws and ſtatutes of this realm, 
©" aid ner; being thereof indicted und acquitred, 'ehrivited 
= of tente of pardoned ſhall and may be indicted or 
for the ſme, and put to anſwer, "as if no ſuch 
en B40 
Aud by the ſtatute of 18 liz," rap. 7. are Gs 
dinary is taketi away, and burning in the hand wholly fub- 
ſtiruted in lieu thereof, and that every perſon admitted to 
his clergy ſhall anfwer ſuch felonies or 2 as he ſhould 


have done, if be had been” deliverd to che ordinary" ind 


made his purgation. 
80 chat now dergy doth dif all offenſes precedent 
when Bory e ſes, e uit of ths 


| one ſpecial kind of nerf of an- 
he that pleads it, which 1 ſhalt mention 

e this chapter. 

eee ee hte 
gaoler arraj 19 for the voluntary eſcape” of a pri. 
"he ly plead the acquittal of the felon of 
rinci rand neg aging) wore oak 
an inditment for reſrue of a felon;\ and chat is the 
** 1 
principal felon be tried and convicted, if 
, the guoler or reſcuer cannor be guiley of 
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e 
acquit he ſhall (or pled , 
e ee 
l convict without 
N 22 K. 4. 39. b. . 
20 Bos if « nan plead to the JuriſdiQion of tho'rourt, s if 
an indictment of rape be found before the ſheriff in his Tn 
and deliverd ro the juſtices, becauſe" the ſheriff hath no juriſ- 
dition to take an indictment of rape, the priſoner may 
plead to it without anſwering to the felony, thus it was 
done, 22 E. 4. 22. „ {if 
1 e d arraign one for treaſon, | 
Or if a LED 
releaſe in an appeal, be ſhall not plead over ro de felony 
N 9 H 4. 1. . 3 
Bar yet even in chat caſe it ſceras to me, that he may if hs 
plead over to the felony noe gag and accordingly it i 
by Markham, rr in caſe of à releaſe. 
If 4. be indicted of felony and _ s pardon, 
for inſtance, ir the indiftment be murder, and the party 
plead a pardon of felonies, or the like, he ſhall not need to 
plead over to the felony, becauſe it ſuits not with his-plea.—— 
And yet, if the pardon upon a demurrer of the king's 
attorney, or upon N or toy core Nt in 
ſufficient, the ; xt ſhall not be but 
put to plead to the felony and be tried for it, and 
v of the'pandin is kind of conklion cf the 
fact, but . 
ſwer the ); and thus it was done in the caſe of Ru- 
raby, (f) oh 2 indicted for murder in Durham, and the in- 
removed by certiorari into the king's bench, and 
E on of murder, which for 
was adjudg ufficient to pardon him. 
iow was thereupon remanded, and the indictment remit- 
ted, and tried for the fad in Dt, and, as I have heard, 
N Hill. 165 3. 1 
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| On ere p. 235. (}) Vide ſupra, Part I. f. 467, Part II. 5. 212. 
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ing, 
P. C. Lib. II. cap. 34. 


But the true difference ſeems to be this, if a perſon be 
indicted or of felony and he will demur to the ap- 
or indictment and it be judged: againſt him, he ſhall 
judgment to be hanged, for it is a confeſſion of the in- 


have 
dictment, r ee eee 
all the advantages of exception ta the inſufficiency of the 
indictment or ar of exception either before his 
plea of not guilty, or his conviction and before judg- 
ment, as he might have by demurrer, and in caſe of his de- 
murrer no judgment of peine fort & dure can be given, be- 
cauſe the demurrer is a plea, and thus the book of 14 E. 4. 
7. 4 and 7 E. 4. 29. 4. are to be underſtood, and accord 
ingly 2 Co. Inſt. 178. ſuper ſtat. Neſim 1. cap. 1 2. n 
But if the pri pleads in bar, and concludes, as he 
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I A be indi murder and he hath the king's 
don of manſlaughter, if he be arraigned upon the indi 
ment for murder, he muſt not plead y not guilty, for 
then he waves his pardon, but he muſt conſeſs the indict- 
-ment as to manſlaughter, and plead thereunto the king's 
pardon, and as to the. murder, us interfettion' ex malitid 
Precogitata he is to plead not guilty, and if he be found guilty 
of murder, he have ; if acquit of the mur - 
der, then his plea ſhall be allowd, and thus I directed it in 
Sir Thomas Prttuss caſe in Norfolk about 24 Car. 2. and it is 
-purſuant to the direction of the ſtatute of 13 R. 2, cap. 1. 
Which requires, that before the pardon allowd it ſhall be in- 
quired by the country, whether the party were {lain of ma- 
lice prepenſe, and if fo, the pardon to be diſallowd. _ 
Now the plea to the felony conſiſts of two parts, wi, 
1. The iſſue of not guilty, whereunto the clerk joins iſſue rul. 
priſt. 2. The putting himſelf upon the coumtry, when the 
clerk demands bow he will be tried. "i 
If either of theſe fail, it is in law a ſtanding mute, 
whereupon in caſe of felony he is put to his penance, and 
in caſe of treaſon he hath judgment, as upon a nibil dicit, 
and ſo is attainted. 14 E. 4. J. 4. 
In caſe of an indiment of felony or treaſon there can 
be no juſtification made, as a man cannot plead, that what 
he did was ſe defendendo, or in his defenſe againſt a b 
or robber, tho it amount in truth to no felon  _ | 
And the reaſon is, becauſe the indictment ſuppoſeth in 
treaſon, that the fact was done proditorie & contra ligeami⸗ 
"ſue debitum,” and in felony, that the fact was done felonice, 
which is the point of the indiment, and muſt be anſwerd 
2 but upon not guilty pleaded he ſhall have the advan- 
tage of all ſuch deferiſes, as he can make to acquit himſelf 
of the felony or treaſon, and may give all his ſpecial deſenſe 
in evidence, tho the matter of fact be him, 
and fo it is the moſt adv mag rar tn fy | 
Il dureſs and compulſion from others will excuſe him or 
his own neceſlary defenſe in ſafe-guard of his life, or any 
other matter, the jury upon the general iſſue ought to take 
* 4843 2 | notice 
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-riage of the jury E e ed. or che circum 
Axnces tha arrend it 
15 And fiſt therefore 1 will conſider what, and how pro 
n rs-dein art meer / 
And this will be various ing to thoſe courts or ju- 
dicatories, wherein the prifoner is to be tried, u, I. In 
Ae 2. ee contain rb/al gay and ter- 
3- Before juſtices of gaol-delivery. - 4. Before ju- 
derer prce for del ar the uſual ein 1 
r © 125 y bas | 


1. Therefore, as to the kin 
11 the offenſe be a in e in the county, where the 
's bench fits, and the indictment be originally taken in 
Ry king's bench, and the priſoner arraigned there, the court 
may proceed de die in diem in the term-time, and there 
needs not fifteen days between the teſte and return of the us- 


| nire fac. to bring in the jury. 9 Co. Rep. 118, b. lord Sa- 


chars caſe. 
And the ſame law is, if che offenſe be committed i in the 


ſame county, where the king's bench fits, and the indict- 
ment be taken before ſtices of peace of the ſame county, 
and removed into the king's bench by certiorari, and the pri- 
ſoner be there arraigned and plead. 

But if the be committed, and the indictment 
taken in another county, than where the king's bench ſits, 
and it be removed into the king's bench by certiorari, and 
the priſoner he there arraigned and plead, there muſt be 
fifteen days between the teſte and return of the wenire fac. 
or other proceſs. Lord Sanchar's caſe, 9 Co. Rep. ubi os 
The wexie foe. as all other proceſs of that court, i 
d ee eee 
chief juſtice, and always ought to bear zeſte after the iſſue 
Joined between the king and the priſoner. 
| 2, As to the commiſſion of ojer and rerminer-. Tho 
there goes out a general precept in the name of three or 
more of the commiſſioners, and under their ſeals fifteen days 
before their ſefſon directed to the ſheriff to return twenty- 
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ſoners 


have a 
and 


to return twenty. four, Nc. to the iſſue, upon ſuch a day 
and this le 
of the or three of them, 'whereof one of the 


to be arraigned, . . 


, "commanding 


ts 
; for after the priſoners arraigned 
to the country a/precepe ought to iſſue to the 
in nature of a Venire facias, which may bear zeſte the 


ſame day; e eee the ſheriff 


— {Caſs cap. 28, p-164. and bot barely by ar g- 


ard upon 
07 they may — 


„ | 


that the ee amt vic ad boram primam poſt meridiem, 


Cc. for juſtices 


ger and terminer may take their indict- 


ment, and arraign the priſoner and try him the ſame day, 
the opinion of 22 B. 4. 'Coron; 44. as appears by the 
e an * abi ſupra, r cs: 
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. the ſecond day of the Op 7 not 


an make an 4 /or but record the ad 
or elſe it will be intended returnable after their 


aſter, 


. Ge 


— 


unleſs 


delivery 


\. Jallion of 


an adjournment be entred. 
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the reaſon. given is, becauſe 


fore their ſeſlion to return 
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-riage of the jury e . er nd. or che cirum 
ſtances that attend ir. Yer? 

J. And Giſt therefore 1 will conſider what, andbow pro 
eek iveolſſe ro bring inthe jury. 

And this will be various accor ing to thoſe courts or ju- 
dicatories, wherein the priſoner is to be tried, ux, 1. In 
the king's bench. 2. eee tap and ter- 
miner. 3. Before juſtices of gaol-delivery. | 4. Before ju- 
— for theſe — EE 1 an 
ters of this nature are determinſ. | 

1. Therefore, as to the king's bench, 

If the offenſe be committed in the county, where the 
King's bench ſits, and the indictment be originally taken in 
the king's bench, and the priſoner arraigned there, the court 
may proceed de die in diem in the term-time, and there 
needs not fifteen days between the teſte and return of the we- 
nire fac. to bring in the jury. 9 Co. Rep. 118, b. lord San 
char's caſe. 

And the ſame law is, if the offenſe be committed in the 
ſame county, where the king's bench ſits, and the indict- 
ment be taken before gen of peace of the ſame county, 
and removed into the king's bench by certiorari, and the pri- 
ſoner be there arrai and plead. 

But if the. offe be committed, and the indidtment 
taken in another county, than where the king's bench fits, 
and it be removed into the king's'bench by certiorari, and 
the priſoner he there arraigned and plead, there muſt be 
— days between the tate and return of the wenire fac. 
or other proceſs. Lord Sanchar's caſe, 9 Co. Rep. abi _ 
| The venir fac as all other procels of that court, 
che king's-cuctd ode he Teal. of the chin anSo(ſoal the 
chief juſtice, and always ought to bear zeſte after the iſſue 
joined between the e N 
2. As to the commiſſion of oper and nn. Tho 
there goes out a general * A cr 
mire of the — arid undenabeir Gals Bib days 
before their ſeſſion direQed to the ſheriff to return twenty- 
— ara... 
” | 2 ' 


e/ arraigned; yet this is but preparitory, and to 

in readineſs ; ere 
and pleaded to the country a precept ought to iſſue to the 
itt in nature of a Venire facias, AAR 1 
ſame day, that the priſoners plead, commanding the ſheriff 
to return twenty. four, Nc. to try the iſſue, upon ſuch a day, 
and this muſt be in the names and under the ſeals 
of the | or three of them, 'whereof one of the 
quorum, 4 Col'Inffis. ech. 28. p. 164. and not barely by a a- 
ward upon the roll. J | 531 ont [2 
Or they may make cheir precept returnable the ſame day 
that the priſoner pleads; viz; ad boram primam di 
Ce. ee 


inſtance the ſecond day of the ſeſſions, 
only make an adjournment, but record the adjourrimear, 
or elſe it will be intended returnable aſter their Cons, for 
the ſeſhons_is intended only the firſt day and no longer, 
unleſs an adjournment be entred. 20 

3. Juſtices of gaol- deli 


may take his pannel f 
ing any 


; after che "Ha hath 
the ſheriff without ma- 
Enqueſt 5.5. 4 Co. Inſtit. 
becauſe juſtices of 

be- 


they are as. to this purpole:commilſioners of ojer and ler- 


winer,.and may indict, arraign and the ſame. day in 
Vol. II. : Xxx * Ales 
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eaſes als of foley 29 it is agteed 4 C0 1 F. 64. d une 
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as well the award, as the writ or precept ought to mention 
truly the u from hence the jury ſhall come und where 
i 5 rr ten ef 
the ſe, from whence the uty ſhall come. Sn e 1x 
As if a murder be pee be ac B the wav ac 
BF enen uh 


— alleged ojud wvgem Dro the wr 
if © ten aps 
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Prom 1 es abbr x 
Kite dete be bel at e in che fame 
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But by the ſtatute (), where the mucke i a h. 
and the eech in another, the indifimenc ſhall be, where 
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N vhich the juſtices may model, us hy peſ 


rer torr vey ht coma 1 ro 
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And 3. They are to beds wleineto, but this is not neceſſarily 


. 
— E *** 


ee fu be joy eee 
27 H. 6. 5 Us. nnn A 
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And iit ſeems, that in oe Gf un innen Go it be 
the k 


$ fult, if once u teure fate iſſue pint, there eannot 
iſſue à ſeveral venire fac. nor a feveral tales, Which i | 
caſes may much delay, N gue. n 26 
But beſote juſtices of , where there is no pre- 
cept but only — 2 the award be joint, and 
the pannel cccondinghy returned by the ſheriff, and the pri- 
ſoners challenge peremptorily there are 
not upon the 2 — 
awarded * next day, yet the court may ſever 
the firſt award and alſo the tales. Plow. (om. 100. 4. K, Salis- 
buys e eee Pan, OAT NI og ene 

It is therefore comſiderable, whether dbe Giſſchenter be- 
tween the caſes of A cid badks/newdthive, thar'thoſb were 
of an appeal, which: is the party's ſuit, and this of an 
indict ment; which is the king's uit, eee 
think,) becauſe this was in caſe of juſtices of paol-delivery, 
where there is neither-writ nor precept, but a command ore 
ten, and when the record is made up, then un award 


t any time before the trial, — requires not ſuch 
— 4E. 5. Baue 5. ya N 
13 The ſcond general i rueing he enen of th ſhi 
upontiypongpe; wal the quality of the jurors. 

pon the writ or „or command/to'the ſheriff he 
ouyht to make che rerum, whether the place or v, be 
within a franchiſe or not, and cannot return a bal. 
live, as in ſome caſes of appeals, for here the writ is for the 


The welt dine Bide beer) enki an IP: 
Kals homines de vitinero; they muſt be, 1, Freemen'and're- 
gularly freeholders. 2. Legales, without any juſt exception. 


required; for they of one fide of the county are by law de 
W ben — 
TONES . | n 


* aha. a. th. 


Hiſtoria Placitorum Corone. 265 


r 


* . - » 
— 


But concerning the quality N more ſhall be 
ſaid, when we come to conſider of challenges. þ 24408 
The 1 returned by the ſheriff were at common law 
thoſe, were to try the priſoners, but by the ſtatute 
3 H. 8. cap."12. all pannels returned by ſheriffs or their 
minifters, (which be not between party and party,) before 
any juſtices of gaol · delivery, or of the peace, whereof one 
of the quorum, be reformed by putting to, and eg 
out the names of the perſons impannelled, - by diſctetion 
the juſtices, before whom ſuch pannel ſhall be returned, and 
the pannels ſo reformed ſhall be good and lawful, and the 
*. ſhall return the pannel ſo. reformed upon pain 
204 3% Lats 61 4 | 
This ſtatute, which began to be ſet on foot 11. H. 7. cap. 
24. bath much reformed many practices of ſheriffs in pack - 
ing of juries in caſes capital. | 
_ Note, tho the preamble of this ſtatute mention inqueſts 
of inquiry, the body of the act ſeems to extend to all pan- 
nels, as well of the petit jury, as of the 7 inqueſt, and 


ſo it Wr practiſed, for if a priſoner be ar- 
raigned before the judge, that fits upon the crown- ſide, it 
hath been alway: for the judge to ſend for a jury to 
the judge of ib drive and when the jury is brought, the 
ſheriff returns them between tlie king and the priſoner, 
which. is by virtue of this ſtatute. r 
Where the jury mult be de medletate lingus, and other 
matters relating to the quality of the jurors will be con- 
ſiderd, when we come to conſider of challenges. . 
III. The third general is to conſider what is to be done, 
if the jury appear not, or be ſo challenged off, that there 
are not enough upon the pannel to try the priſoner. 
If the proceſs be in the king's bench, and the jury fill 
not, or be challenged off, that there are not enough to try 
the priſoner, there ought to iſſue a diſtringas juratores, and 
a command to return tales. | 
ry; if the F# mY. challenged off, then a new n- 
nire facias, and if none of the jury a „then 2 diſtringas 
juratores ſhall iſſue, and no * Bag MI 1 
Vol. II. Yyy 8 


 , Tf a ales iſſue, and they do not appear 
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| Fur if ſis of the 3 ts appli but not à full jury, or 
if fo many of them, jury . are challenged _ 
there remains not a full jury, a difrings fal Abe with « | 


tales. 

If a full Jury appear, and before they are ſworn one f 
them die, ſo that there remains not à full jury, a-rales ſhall 
be granted, and ſo it is, if one juryman dies after he be re. 


turned and worn. 1 2 H. 4. 10. 4. 20 E. 4. 11. b. 
* or be chal- 


lenged off, ſo that thoſe, that appear fl 0:68 is incipal 
pannel and tales make not up . 4, ll ry, mancher ral 


may he ted. 14 H. J. of $22 aOHEt rally 
ay" flony e, ay be gramed of 4. — 


WM res than the Naddel AA in reſpect of 
ſo that there may be forty tab or more. 14 H. 7. 5.7 ho — 1 1 
ſeveral ſucceeding tales be granted, the latter mult 
number than that which was next before, tinlefs the 
Rs of the preceding tales be quaſhed, and then whe number 


the next may equal it. 20 H 6. 40%%ũ0o[11 


I The times between the teſte and return of the tuler muſt 
be (as. it ſeems,) as in the principal vans fac. u if the 
indictment be in 4 forein coun 1 removed into the 
king's bench, fifteen days, if int Larne county, 4 die in 
diem. . 
If che inditment be before ju juices of ger and termijier, 
the tales, as well as the principal pannel, ought to be by pre- 
cept in the Caine of e the juſtices and ma 2 — 
| ee ee 7 [the fam. 
nd . to/ all ses mates they: reels Pede 
ings in the King's bench, viz.” the number, the manner, 
and times of granting it, and ſo need not be | 
Before juſtices of gaol-delivery” this learning of rales'is 
not of much uſe, becaule there is no particulat precept to 
the ſheriff to return eithet jury or alan, but ne general 
precept before the ſeſſions and the award, or 'command of 
the court upon the plea of the 1 N 4 8 4 0h 
1 8 81 Lib. III. q. 6. fol 5. K * 
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And yet, ud? Net cha 100. 4 th Silbury's eile before 
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C it teljel} ef we e derm urg of 
e egen 2. Chat 
e 't; hh 
A A EN he ee ory 
challenges. 2. Wich taufe Which again are 
Ga» you poll. e 8 
In this chapter conſider peremptory | 
what they are, and what is to be done upon them. * 
By the common law, ea man were outlawd ras 


Kamf. P. c. EN cap. 7. fol. 1 5 8. 4. a 
d eee 
plea in bar or in abutement, which went not to the trial of 
rl but of ſome collateral matter onl 


' men be indited or appeald UW 
my and plead nor n other matter of 


triable 5 the fue ry, over to the felony, | 
becauſe his life is . ſtake ag challenge per- 


emptorily and without cauſe any jurors under the number 
* whole juries, namely thirty-five of the jurors re- 
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turned, and they are to be withdrawn. out of the pannel; 
and this was in favorem wie, Moore 12 ꝶ— 
And if twenty men were indicted for the {ime 
tho by one indictment, yet every priſoner Thould: be al. 
4 
b 


4.5 


Ty 4; 


lowd his peremptory challenge of thirty. five perſons. 9E. 4. 
„ Jn 6s 
them, the perſons challenged by any one ſhould: be with- 
Sr 
bary's caſe. ö err oF 


But if he had peremptorily challenged above thirty-five 
perſons," and inſiſted upon it, and would not leave bis chal 
enge, then in caſe. of an indictment of high treaſon, it a- 
mounted to nh Ait, and judgment of death ſhould be 
given againſt him. 2a WE 
- But in caſe of petit treaſon or felony the priſoner vas. an- 
tiently put to peine fort & dure, as declining the trial by la 
appointed, the conſequence whereof was on the fo eiture 
of his goods, but it amaqunted to no attainder, and conſe- 
quently no eſcheat of his lands; vide 14 E. 4-7, 4 How. 
2. b. and thus the practice was until the 2 | 
. vide 17 He. 17 E. g. 23. 4. 
; laure rd * rice of all the judges. of both 
ches it v yed, that the party ſo peremptori 
e thirty-five rar have ET many Oe 
it amounted; to an attainder, 3 H. 7. 12. 4: . P.G 227, 
228, for having pleaded to the felony, and put himſelf pen 
the country here could be no ſtanding mute, and therefore 
the judges reſolved on, this courſe, as moſt. conſonant. to 
law, to be practiſed in all circuits. 3 H. J. 12. 4 
But for all this the better opinion of latter times, as well 
as of former is, that the judgment in caſe of ſuch a peremp- 
tory challenge of above thirty · five at the common law before 
22 H.8. in caſe of felony was not an attainder-but only pe- 
nance according to the reſolution of the judges in the time 
of E. 4. mentiond by Huſſey 3 H. 7. 12. 4. Kauf N Lib. II. 
cap. 6 1. fol. 150. b. Kamf. prerogat. 46. 4. Plow. Com. 262. b. 
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| And in this caſe the jury it ſeems was not tö be ſword; 
bur the judgment was givetr fingly upon lis peremptory 
And yet, if a priſoner not guild, and put himſelf 
upon the country, and the priſoner challenge — — 
under three juries, viz, thitty- five, whereby the jury re- 
mains, and 's"tales is granted, and the jury appears, and the 
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th 4. 


priſoner then ſtands mute, yet the jury ſhall him 
e — bears plete. 15 
4. 33. Y . | 6.3 3 A 
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But by the ſtatute of 22 H. 8. 
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But as to all murders — the Ele 
22 H. 8. cap. 14. taking away the perem 
above twenty 
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_ viſion to, attaint the felon, og 
HB. axe, That he he 
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pam W 04 a5; 


yet, if he challenge above 3 


he ſhall not have judgment | our 


ber of twenty. 12+; Becauſe the words ear ee 


of twemy, ſo that, if he challng aboe ene t. 
rily, his challeo 


228 
1 4. be indie god plead no ply, i 
1 A — the 172 75 worn, 2 7 reſt of the jury 
challenged. off, whereby che inqueſt — 
torum, n the jury appear, e 
challenge peremptorily any of the ſix, that were before chal- 


lenged for cauſe, 55 and form 32 H. 6. 26. h. _ 
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"he is an alien, he may 
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hath loſt that advantage, Dy. 304. 4. but if he allege, that 
challenge the array for that cauſe, and 
thereupon a new precept or venire facigs ſhall iſſue, or an a- 
ward be made of a de medietate lingue. 21 H J. 32.6. 
but it is more proper for him to ſurmiſe it upon his plea 
pleaded, and thereupon to pray it. | 


It ſeems, that upon indictments of treaſon or feloniey, 
the priſoner pleading; not guilty there ought at common 'law 


to be four hundreders returned: wide-Sas. 3 3-H,8; 7 
that ouſted challenge for ſhire or hundred in caſes of trea- 
fon, but that ſtatute as to treaſon was alterd by 1 U 2 P. 
aaa n eee . EB 
But the ſtatute of 5 H 8. cap. 6. requiring fix hundre- 
ders, and that of 27\Eliz,”cap. 6. requiring only two hun- 
dreders in perſonal actions extend not to trials upon indict- 
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© By the lavuie of & Kr c. caps. uhimo upon a 
 ditthrem lingus alierm need not Hive 40's. per 
annui tenſits is no challen 8 & 0g art 
1 cn re th offer Tull og Yay 

e denizens. Kum. 1 15 wh 11 3s 61, 
the ſtatute 23 H. 8. 
2 I Ve hag 

40ʃ. ona! may” 21 1 8 
q arti 43 8.2 TH 0 6 b = | 
perſons Sm oe re : at Das 

By the ſtatute i t fL 5. cap. 1. a"challer 


any Neale * in the fews ef Warbe 


ſufficient 
When a priſoner challengeth for * he 
his cauſe 7 10 (Y, betauſe it is the king's fulx, 1 H. x. 
Fe 38 K 22. err 
thew A I cho 6 R. 2. Gange 105. 
but he rut ber kf db cue togrber f. C C.B. 


Bracket's caſe. 

IF ud ug uren an Rodin of pay Urls br Fo, 
and the twelfth challenged, whereby” the inqueſt vemmsins for 
3 — _ 
jurors appear, ' not challen 

the eleven ſworn, unleſs it 1 2 1. 
their { F Seren ite 
it ſhall not be allowd. „That the deren, chat were luft 
2 5 


„ an 
of che for 


me · 
e ger. 


re- 
(ile 
2 
Worth 
this 
A111 


e 
ſtanding they were e, „ n, 


270. 
Tee Seeker, ed 
poll, vids cn Lis P. 158. 4. D 
3 * 
(b) Mo. 846. Lake and Orrk: © (c) See Challenge 128. | 
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It is to be obſerved; that there be many circumſtances 
that diſable a juror or are ſufficient cauſes of exceptions or 
challenges of him, that are. not allowable exceptions | a- 
gainſt awitrieſs,” + - > -- ba : «23:44 616 is 
The exception of kindred is a good cauſe of 
againſt a juror, but not againſt a witneſs, therefore the 
ther may be a competent witneſs for or againſt his ſon, or 
e converſo, the maſter for his ſervant or & converſo. Theſe and 
the like exceptions may be to the credit or credibility of a 
witneſs, but are not exceptions againſt his competency. 

For that I may obſerve it once for all, the exceptions to 
'a witneſs are of two kinds. 1. Exceptions to the credit of 
the witneſs, which do not at all di him from being 
c 
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and in ſuch. caſe the witneſs is to be allowd, but the credit 
of his teſtimony is left to the jury, who are judges of the 
fact, — of the probability or improbability, credi- 
bili r 
— ae eons ts city, 
he re LE ITED Ces. 
2. Exceptions to the competency of the witneſs, which do 
exclude him from giving his teſtimony, and of theſe excep- 

tions the court is the judge, and of theſe latter kind of ex- 
cepions I am here to treat | 


If a be oleied)in's perfonal adiony-it is-4 good: 
cauſe of challenge bim as a juror, but yer he ſhall 


be ſworn as a witneſs notwithſtanding his outlawry. Co. ſuper 
Lit. . 1. fol. 6. b. 
or incompetencies of witneſſes 


The common incapacities 
un recon up by my lon as gr, e. If he be 
attaint of giving a f. 2. Or attaint of a conſpi- 
racy ar the king's ſie, for then he is to have a villainous 

t and amittere liberam legem, otherwiſe it is if he 
be only attaint at the ſuit of the party: vide 24 E. z. 4 
43 E. z. 33. l. 4 H. 5. Jud 220. 46 Af. 11. 
hers 2 3-0 bs heb of rjury. 4. Convidk of a 
HOMIE n 
2 £14 but fro 1 
he be convict of felony (a). And therefore it 
ould frm — —— — 
_ the to the but onl his 
neral oath, r — 
approver, ſhall be taken, quod tamen quere, for this caſe dif- 
fers from the teſtimony of a convict, for the ap- 
prover accuſeth himſelf as as the appellee. 7. If by 
judgment he hath loſt his ears. 8. Or by j ſtood 
upon the pillory. 9. Or tumbrel. C. P. C. 219. for they 
are thereby infamous. 10. Or been branded, ſtigmaticus. 
11. Or being a champion in a writ of right becomes recreant 
Vol. II. | 4 B | or 


' (a) See Dangerfelds in the Cellier, Stat. Tr. A Ray. 
of lord — 22 ff. N fil +. 369. = — 


4% Raym. 379. and the trial of Elle. 


| competent diſcretion, he may be ſworn. 


by - ” 
2 for the king's — 
& culpam in foro bumano, M. 12 Fac. B. R. 


enam 
ton & Wilkins (b): but yet it makes not the man always 


an honeſt man, and therefore he ſhall not be a juryman 1 
H. 4. 41. but yet may be a witneſs againſt the opinion of 
my lord ein de, ca, I. 11 Far. mann 
154: quod vide 

"If a/watr be convi of felony, 'and prays'bis clergy; ind 
is burnt in the hand, he is now a competent witneſs, for 


by the lacs of 12 Eli cap. 7. it countervails à puryation 
pardon, and he 3 


ink ry Hob. 288. Searle and Williams. 
And ſo it is if he be in orders, — bulnldgNionte 


hand is diſcharged by cha flarnte- of f Hy. £4p. 1 3. Hob. 


ubi 
Rö Hob. 
ibid, or if be prays his clergy, tho the court do reſpit his 
n 4 Co. Rep. 46. . 
There are certain other matters, that render a man incom- 
„ 


—_— ous by judgren or award in any of the king's courts. 
Some are diſabled in regard of of intellectuals : 


memory 
„but if he have lucida intervalla, then 


dee th rn ho ut ade ding he may be a witneſs. 


Co. Lit. abi ſapra. But it is a difficulty ſcarcel co be clear- 
ed, what is the minimum, quod rale he — 5 


If an infant be of the age — 
chis purpoſe of gn marr] Key oo ti 


neſs, but if under that age, yet if it appear, that he hath a 
But 


00 Hob. 61 & $4. 
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But in many caſes an infant of tender 
amined without oath, where the of the caſe re» 


quires it, as in caſe of rape, buggery, witchceraft, de quibus 
wide ING Pars J. ach 24. p. 392. & cap. 58. p. 634. U 


m_ © Gd by my lord Cot 4 ſia; that an infueli 
not to 0 be ee a9 © witnl, the conſequence whereof 
would alſo be, that a Jew, (who only owns the old teſta- 
ment, ) could! not be a witneſs. 
But I . chat altho the regular oath, as it is allowd 
by the laws of England, is tactir ſacroſantiis Dei evangeliis, 
which a man to be a chriſtian, yet in caſes of ne» 
cellity, as in forein contracts between merchant and mer- 
chant, which are many times tranſaCted by Jewiſh brokers, the 
of a Few tatto libro legis Moſaics is not to be rejected, 
and is as I have been informed, all nations. 
Yea, the oaths of idolatrous infidels proces — 
the municipal laws of many 7 pecially ſ juraveris 
per verum Deum creatorem, and n 
Main touching the form Aae e Vide (o- 
uarruuiam, Tum. I. Furt. 1. ER en | | 
And it were a very hard caſe | „ ned 
here in England in preſence on a Turt or a that 
owns not the chriſtian religion, ald be dipuniabl bes 
cauſe ſuch an oath ſhould not be taken, which the witneſs 
holds binding, and cannot {wear otherwiſe, and poſſibly 
might think himſelf under no obligation, if ſworn according 
to the uſual ſtyle of the courts of England. 
Bur then ic muſt be agreed, chat the credir of ſuch a te- 
ſtimony muſt be left to the j 
3- Some regularly are Gilabled in reſpect of the civil us 
nr of thei whe havand wc 6 all 
to be a witn 


for or againſt the wife, or & converſo; but 
vide touching this alſo at large Part I. cap. 24. in fine & 


ibid. c atus. 1 11. 
4. e e 
are concerned in intereſt. 2 


ears may be ex- 


(e) P. 249. Edit. Antwerp. 1614. 
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And therefore a dari 3 ll 

monty be unpaid,” not be received as 4 witneſs to 
prove the uſury, becauſe he avoids t * 
rity, but otherwiſe it is, if the money eady paid, and 
the ſecurity taken up, for then be 5 fer er cr 
neſs for the king (). 
A wounds B. for which he is indicted, yet B way be a 
witneſs for the king: but this ſhall be ne evidence in in an 
action brought by B. for the aſſault, an 
the king 's ſuit. 

e de ee 20 s bee fir" giving his 'evi- 
dence before he gives it, this, if proved, diſables his teſtimony. 

And ſo for my own part I have always thought, that if 
a perſon have a promiſe of a pardon, if he give evidence a- 
gainſt one of his own confederates, | this dilables his teſti 
mount if it be proved upon him (e). 

Vet in ſome caſes a conſequential betiefir to the e 
doth not diſable his teftumony, tho it Md, 7-4 4p 
of his teſtimony: y). 

AB. and C. are ſererally indicted for pi jury in proving 
a bond, A.' ttaverſeth the indictment, B. and C. tho indicted 
for the ſame offenſe, yet not being convicted may be wit- 
neſles for 4. to prove the bond ſealed. P. 19G 5: B. R. 
Rot. 2. adjudged in the caſe of Billmore, Gray and Harbin, 
and accordingly ruled P. 40 El. C. B. Ear go rmagg a7; 
in three actions ſeverally brought againſt three 
perjury in Chancery in one and the {ame point, — 2 
two are not immediately concerned in this trial, tho conſe» 
quentially they are concerned, the t being the ſame. | 

If A. bring an action upon the ſtatute of Winton againſt 
the hundred, none that live or have land in the hundred 
hall be admitted to give evidence for the hundred. M. 1650. 
hann verſus Hundred ds Er, G 


(4) Lit 6b, 
(9) However the 

bath prevailed, ſee Rd caſe, Kel. 
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Vet if A per 1 
they of che ä 
dant guilty" of the robbery, and that he was. taken upon 
their purſuit, tho this doth conſequentially diſcharge the 
hundred upon the of Winton,' & 27 El, cap. 13- 

B. wherein C. is produced as 
a witneſs for 4 and 4. recovers upon 


to the proſecuting 
man Sided ls wk 
the witneſs to convict the 
have refticution of the 


promoter, wr gan: o the lefſve for lifs the rever- 
ſony or u teſant che lord of the franchiſe, that hath Jona 
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(b) But not under 
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Ae 


| i it! is] in all caſes not 
ion af treaſon : neither is counſel 


him 


y caſe, unleſs mat- 
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pri- 


parliament the pris 


act of 


by 


felonies 
alcs capital 
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- © Yet ſuch very ye under twelve 
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diese from upon erence in cpa cues, i, one of 
nine years old. Dalton :s Fuſtice, cap. 111. p. 299 ( 


— Part I. cap. 24. 750 Fe 
255 & fare 7279. | 
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CHAP. XXXVII._. 
Concerning evidence in writing. 


A 


Br of 1&2 2. M. "> 2 


M. cap. 10. Juſtices of peace coroners 

povr ok cminginns fe Eee 
formations of the accuſers and wi (the examinations 
to be without oath, the informaios co be der dn) and 
nn ma 
to the next gaol - delivery. '4 

bY As TOES HY A IO EW an. oa) 
turned may be read in evidence againſt the priſoner, if the 
informer be dead, nels Bs e 
and oath thereof made; otherwiſe not. | 

But then, 1. Oath muſt be made either by che juſtice or 
coroner, that took chem, or the derk that wiete'then, that 
they are the true ſubſtance of what the informer gave in 
upon oath, and what the priſoner confeſſed upon his exa- 
mination. 2. „ it 
mult be teſtified, that he did it freely without any menace, 
or undue terror impoſed upon him; for 1 have often known 
the priſoner diſown his confeſſion upon his og 


. : (!) N. Edit. cap. 164. P. 541. 


bi 
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hath 1 been acquitted, againſt ſuch his confeſſion; 
and the reaſon why theſe examinations and informations. are 
allowable in evidence (under the cautions above: premi 
is, becauſe they are judges of record, and the i ions 
before them upon oath are authoriſed and required by act 
of parliament, and they are judges of the crimes upon 
which the informations are taken. £2524: 204; 

Welſh forceably took away Mrs. Puckring and married her, 
and thereupon a temporary act of parliament was obtained, 
enabling commiſſioners therein named to hear and deter- 
mine that marriage, and to diſſolve it, if there were cauſe: 
In that cauſe Mrs. Puckring her ſelf was examind touc 


1 
the manner of the marriage, as a ſupplemental proof, — 
died hanging the ſuit, Welſh was after indicted upon the ſta- 
tute of 3*H. 7. for this fact for felony, and it was moved, 
that this examination of Mrs. Fuctring might be read in evi- 


dence againſt the priſoner, but it was denied. 1. Becauſe 


it was a proceeding according to the civil law in a civil 
cauſe. 2. Becauſe that ſuit was originally at the inſtance 
r 
ing to the civil law examinable, ag a fu | 
2 
common law not allowable, tho the commiſſioners, that 
took the examination were judges conſtituted by that, which 
then was allowd to be an act of parliament. M. 1652. B. R. 
A. commits a felony in the county of B. and flies into 
the county of C. and there is taken and brought before a jus 
ſtice of peace of the county of C where 4. is examind, and 
informations upon oath taken by that juſtice, tho the juſtice 
of peace of the county of C had not an original cogni> 
ſance of a felony committed in the county of B. yet theſe 
examinations and informations being tranſmitted into the 
county of B. where 4. is indicted, may be read in evidence 

inſt him. Dal. Fuſt. cap. 111. p.299. for tho he hath 
not an original juriſdiction of the cauſe, yet he hath a con- 
ſequential juriſdiction thereof, — 995 op 
and it is in order to the preſervation of the peace. | 
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If a juſtice of Ger- ene, b. wein ina Taſ of iſh 


Wars, it ſeems theſe cannot be read in evidence upon 
indictment of treaſon; becauſe high treaſon is not "within 


that commiſſion, but it is of uſe only, as an information 
upon oath, which they may take, tho they cannot proceed 
upon it, for all treaſon is a breach i 


men, mn 


— . —— 


CHAP. XXXIX. 


Concerning evidences requifi te, or alloud 
by acts of * and preſumptive 
evidence. 


— 


Bx S cap 12. 5 E. 6. cap. 12. there 

ought to be two witneſſes to an inditment. of high 
treaſon, and theſe witneſles are to be ſworn before the jury 
alſo upon his trial, unleſs he willingly without violence con» 
feſs the ſame. 

Theſe two witneſſes are ſtill required upon his indict- 
ment, and it is not alterd by the ſtatute of 1 & 2 N & M. 
cab. 10. which reſtores the common law trial, but extends 
not to the indictment. Co. N C. cap.2. p. 25. vide ſupra, 
Part I. 5.298. Ki. | 

A confeſſion upon examination before a competent judge 
before indictment is ſuch a confeſſion, as the ſtatute al- 
lows. Co. P. C. ubi ſupra, e 
Tonge and others 14 Car. 2. (a). 

It one witneſs be poſitive, and the other witneſs is only 
by hearſay, theſe are not two lawful accuſers within the ſta- 


— omgnoaanke,. (4-9 
14 


(a) Kel, 18. vide Part I. p. 304. 


* 
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14 Ex cited, Co. E C. ubi ſupra againſt the opinion in Dy. | 
99. b. Thomas's caſe; but two witneſſes are not requiſite 
either upon the indictment or trial of treaſons for counter- 
feiting money by the expreſs proviſo of the ſtatute of 1 & 2 
I & M. cap. 11. which direds, that in all treaſons for 
counterfeiting or impairing of coin the offenders ſhall be ins 
dicted, arraigned, tried, convicted and attaint by ſuch evis 
dence, and in ſuch manner as was uſed before. 1 E. 6. 

The words of the ſtatute 5 @ E. 6. ap. 11. are, 
That no perſon ſhall be indicted, convicted, or attaint for 
* any the treaſons aforeſaid, or for any other treaſons, that 
* now be, or bereafter ſhall be, which ſhall hereafter be 
« perpetrated, committed or done, unleſs the ſame offen- 
der be thereof accuſed by two lawful accuſers, Nc.“ It 
may be conſiderable, whether this act extends to treaſons 
de novo made by act of parliament after 5 & E. 6. (0) 

If ſuch new treaſons be enacted after, as that of 3 El 
ta 11, and 18 Elix cap. 1. concerning clipping and waſhing 

coin, and alſo 1 Mar. cap. 6. which have this expreſſion 
(being thereof lawfully convict or attaint, according to the due or- 
der and courſe of the laws of this realm ſhall ſuffer death, c.) 
there ſeems to be no neceſſity of two witneſſes upon the in- 
dictment or trial. 1. Becauſe according to the due order 
and courſe of the laws ſeems to intend common law (c). 
2. But if there were doubt of that, yet in theſe acts con- 
cerning coin the ſtatute of 1 & 2 B. & M. cap. 11. enacts, 
„That all offenſes concerning counterfeiting, forging, or 
* impairing any coin current within the realm, thall be in- 
4 di arraigned, tried, convict and attaint by ſuch evi - 
* dence, and in ſuch manner, as hath been uſed before the 
“ firſt year of E. 6.” therefore, if the ſtatute of E. 6. ſhould 
be collins to refer to any future ſtature making treaſon, 
there will be the ſame reaſon to carry over the ſtatute of 1 
- CT 2P.& M. cap. 11. to the treaſons enacted againſt im- 


pairing of coin by 5 & 18 EHM 


But 
(b) See Kel. 9, 18, 49. vide Part I. common law, fince the laws in the plural 
5.29). number do as fully expreſs, and ſeem 


(c) I cannot ſee why theſe general moſt naturally to include all the laws of 
words ſhould be confined only to the the land, whether common or flature. 


— 


1 * * 88 _—_ ” WET 1% n FR 
- 


S% 
- 


PAR. - 
* 


ed; what elſe can be the meaning of the *© ſes 
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But yet, as to other treaſons, it may bh very queſtion- 
able, whether 5 & 6 E. 6. doth as to this point extend 


to treaſons newly enacted after, 1. Becauſe tho a former. 


act may direct the proceedings upon a new offenſe made 
after, (as the ſtatutes of 18 Eliz, cap. 5. 31 Elix cap. 5. con- 
cerning informers, 21 Face cap. 4+ concerning ſuing inſor̃ 
mations in the proper county, and pleading the general ifs 


" the,) yet this doth not in terminis extend to offenſes to be 


committed againſt ſtatutes to be made, but only in all o- 
ther treaſons hereafter to be committed (d). 2. Becauſe - 
moſt commonly in the acts, that after 5 & E. 6, enacted 
new treaſons, if the parliament intended two lawful wit- 
neſſes, it moſt commonlye xpreſſeth it accordingly ; quere, for 
12 P. & NM. cab. 11. ſeems to import, that in new trea- 
ſons concerning counterfeiting forein coin made current by 
proclamation, there would have been a neceſſity of two wit- 
neſles e & 6 E. 6. and therefore provides 
ainſt it. 

her” the ſtatute of 21 Fac. cap. 27. the mother of a baſtard 
child concealing its death ſhall ſuffer as in murder, unleſs 
ſhe prove by one witneſs, that the child was born dead; 
this — ſtands yet continued among many others by a 
clauſe in the latter end of the act for relief of the northern 
army. 16 Car. 1. cap. 4. () until by parliament it be other - 
wile enatted. | 
Ihe indictment to put the priſoner to this proof by one 
witneſs, that the child was dead born, muſt contain this ſpe- 
cial matter, that the priſoner was deliverd of a, child, which 
by the laws of the kingdom was a baſtard, and that it was 
born alive, and ſhew how ſhe kild it. b 

1 | But 
Oe era amis ie wile a Ei tee Þo 
ſons, which ſhould be afterwards enact- yg >, N. z. cap.3. * That in all ca- 

high treaſon, whereby any cor- 

words, any other treaſons, that now be, © ruption of blood ſhall enſue, no perſon 
or hereafter ſhall be? for theſe words © ſhall be indicted, tried or attai 
cannot reaſonably be intended only of of- © bur upon the oaths of two lawſul wit- 
fenſes hereafter to be committed, « nefles. 


that is provided for by the other words ( Vide 3 Car. 1. cap. 5. C22. in 
tely following, which ſhall lere fine. 


for the ſtatute only directs the evidence, where the 
within it, but created not a new crime (e). 
II there be no concealment proved, yet it is left to 
jury to inquire, whether ſhe murderd it or not, by thoſe 
cumſtances, that occur in the caſe, as if it be wounded or 


| al. eee reſs 
r wy how, „„ 
it is better five guilty perſons ſhould eſcape unpu- 


If a horſe be ſtolen from 4. and the ſame day B. be 


at Oxford aſſiſes, and yet within two aſſiſes after C. being 
apprehended for another and convicted, upon his 
judgment and execution corifeſſed he was the man, that ſtole 
the horſe, and being cloſely purſued deſired B. a ſtranger 
to walk his horſe for him, while he turned afide upon a 

occaſion and eſcaped ; and B. was apprehended with 
the and died innocently. - | 
| I would 


1 ie 

__ — 

* » Mz 
2 


— — — — 1 


2 
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I would never convict any perſon for the goods 
tajeſdus nor i merely becauſe be would no; give an account 
how he came by them, unleſs there were dis pf made 
that u felony wis comthirted of theſs. goods. IAN 

1 would never convict any perſon: of erer ers 


wickſhire caſe 3 

Another that F 
hire, where A. was long miſſing, and upon ſtrong preſum 
tions B. was ſuppoſed to have murderd him, and to have co 


Sud} whine —— and conviet 


_ and executed, and within one year after A returned, 


25 — and on — 


cent may be entangled under ſuch 1 that many 


times carry great probabilities of guilt. Tusius ſemper oft er- 
rare in acquietando quam in puniendo, r parte: I 
quam ex pv «rat | 


4 N a We n A. | 


D This wad e e ule, in the ciel -time be could nor Gai 
2 Dig. Lib. XXIX. Tit. 5.4. 24. another child as like ber in 
(s) That caſe was thus, An uncle, years as be could find 
who had the bringing up of his niece, to like the true child, but 
whom he Ad ee law, — 79 her = ſhe was — not to 
was heard upon theſe preſum 

Good uncle do not kill me, after ther which found — 
time the child could not be fou was, the child being bea 
the uncle was 3 up- and was received by a 
on ſuſpicion of murder, and admoniſhed wards, when ſhe came 
p + the _—_ of aſſiſe to find out the | 


by the text affiſcs, againſt which 
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en A P. XI. 
Concerning variance berween the indiQ- 


ment and evidence, and where the evi- 


dence 888 the indictment, and where 
not. 


I. 4 te nds, — EP ane le ab- 


ter the day laid in the indictment, for the jury to 

day, becauſe the relation of the eſcheat to avoi 

grants and incumbrances relates to the time 
i C. cap. 


LONG) 


that nature in one 


county where it was done, 3 
vill in the county of B. yet he is to be found guilty, for the 
vill is not material. 

If the evidence in murder differ from the indictment is 
ſpecie mortis, as if the indictment were for killing by poiſon, 
and the evidence be of killing by ſtabbing, it doth not main- 
tam the indictment. 9 Co. Rep. 67. 4. Mackaly's caſe. 

But if the indictment were for poiſoning with one kind 
of piſ, and the proof be of xncher kind of poion ox 
the indictment be for killing with a ſword, , and the evi- 
dence be of killing with a ſtaff, or with a gun, it maintains 
the indictment, or tha coltenan; als work In dark 
þercuſſit : vide 9 Co. Rep. 67. a. Mackaly's caſe, Co. P. C. cap. 62. 
9135. Sir Thomas Overbury's caſe () 10 


(a) Hat. Tr. Vol. I. f. 118. 


. 
4 
** 


fi 
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And the ſame law holds in relation to the acceſluries t to 
ſuch principals, and with the ſame difference. 

If A. B. and C. be indicted for the murder of D. and it 
is laid in the indictment, that 4. 
whereof he died, and that B. and C. were eſentes, — ps 
tel & abettantes, tho upon the evidence it Appears, that B. 
alone gave the ſtroke, whereof he died, and & and C were 

preſentes, auxiliantes & abettantes, it maintains the indi 
2 they are all principals, Mackally's caſe, ubi ſupra. (3) 

If A. and B. be indicted of the murder of C and upon 
evidence it appears, that A. committed the fact, and B. wa 
not preſent, but was acceſſary before the fact by command- 
ing it, B. ſhall be diſcharged. 26 H. 8. 5. 

E be indicted as principal, and d is indifled as 

to both after the fact done, 4 and B. are com- 
| vitted, or only 4. is convicted, and upon the evidence a- 
gainſt C. it appears he was acceſlary 12 it maintains 
the indictment. e lord Sanchar's * 
curiam (e). 
4. is indicted for murdering B. ex malizid precogitatd, | eri 
dence of malice in law, as killing an officer or watchman in 
the execution of his office, or killing a man without any 
provocation maintains the indictment, becauſe the law inter- 
prets it malice. 4 Co. Rep. 67. b. 

A. is ſpecially indicted upon the Ratute of 1 Jac. cap. 8, 
for ſtabbing B. not having a weapon drawn, nor ſtricken 
firſt, contra 415 orman ſtatuti, upon the evidence it appears, that 
the perſon kild ſtruck firſt, Ay it is good evidence to con- 
1a 4 A. for manſlaughter. H. 23 Car.1. Harwood's caſe (4). 

So if A. be indicted for petit treaſon for killing his maſter 
felonice, proditorie, & ex malitid ſud precogitata, tho he were 
not his maſter, he may be found guilty of Kd i (eh and 
tho bs were not ex malitia precogitata, he may be found 

y of manſlaughter, and not guilty as to the petit trea- 
5 ſo I have known it rul oftentimes. 


80 
© (b) See 1 Salk. 334. Wallis's caſe. (e) Vide Part l. p. 318. & paſtes, 
cap. 46. Jub fine 


(e Vide Part I. p. 624. 
(4) Style 88. 


gave him the ſtroke, 


— 


* 
C 
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ee eee eee 
burglariter cepit bond, Ur. he may be acquit of the bur- 
glary, and found guilty of ſimple felony, if the evidence 
riſeth no higher. | 3 

So if a man be indicted of murder ex malitia precogitatd; 
an evidence proving the killing upon a ſudden falling out is 
a good evidence to prove him guilty of manſlaughter, and 
the jury ought accordingly to find it. Plow, Com. 101. 4. Cor 
Lis. 282. 4. And ſo in an appeal. 


e 
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C HA P. XIII. 
Concerning the demeanor of the jury, and 
how their verdict is to be given. 


AETE R the arraigument of the priſoners, and their pleas 
4 I* of not guilty received and recorded, the ſheriff returns 
the pannel of the jury, the priſoners are again called to the 
bar, and the jury being called, and appearing the priſoners 
are told by the clerk; that theſe good men now called and 
appearing are to paſs upon their lives and deaths; therefore, 
if they will challenge any of them, they are to do it before 
they are ſworn. . 38 

If no challenge hinder, the jury are commanded to look 
on the priſoners, and then ſeverally twelve of them, nei- 
ther more nor leſs, are ſworn, Tow ſball well and truly try, 
and true deliverance make between our ſovereign lord the king 
and the priſoners at the bar, whom you ſball have in charge, 
{ond nue verdict give] according 10 your evidence. So help you 


After the jury ſworn proclamation is to be made, © That 
if any can inform for our lord the king againſt the pri- 
© ſoners at the bar, let them come forth and they {hall be 
heard“; then the priſoners are called ſucceſſively to the 

Vol. II. 4 F 964 oy bar, 


194 Fei Bü. Cee 


bar, "firſt 4 ts to hold kw 1 
indiimen is repeated, « Fo this he hath. pleaded nor gu 
« the iſſue is to try, whether he be | wy Herr or not 1 


if you find him guilty, you ſhall 
Mid ary: 8 


time of the felony or treaſon committed, or at any time 
& after. And if you find him not 11 
«. whether be did fly for i, and tind, that he fled 
4 for it, you ſhall inquire of his — — 
42 d him nor guiky, and that he did not fly for it, 
ou ſhall ſay ſo and no more. Hear your evidence. 
I have fer Gn the clerk's charge to 1 becauſe ir 
contains the effe& of their inquiry. 
| Tho fle bees ade bir dun We tw 
lonies, and the oath is general to try between the king and 
the priſonets at the bar, yr he eee, . 
more than what they are particularly charged td hand 
fore; and therefore, ty ron Tos pi ie 
the bar when the jury is ſworn, yet — 
any number of the priſoners, and ſo the jury . 
with no more than what are thus" particulatily- ches 
upon them. m e 
* And when rhey go from the bar. und have brought in 
their verdict touching theſe particulars thus churged upon 
them, then, if the ſame jury paſs upon the remaining pri- 
ſoners, yet they are to be called over again, the pri 
reminded of her challenge, andthe jury ben nw 


upon the rl of the reſt de 
For in law the Yd s ory What eg, 
and evi · 


chat have their ee 
— ainſt en dy 
' all the priſoners, that have pleaded, at 
e 
courle at, Newgate. 

By the antient law, if the j ſworn had ber once par- 
ticularly charged with a — 25 as before is ſhewed, it 
was commonly held they — give * their verdict, and 


eee t ae verdict , | 
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n and the verdict cake of 
the new jury, and thus it was done by good advice at the 


gaol-delivery at Hartford Aug. ' 5 Car. 1. 4 
com the departing j 
And & it is te hb ebe ar Newgare; if a 
be charged with ſeveral 3 and the court finds 
by prota Srumdtane that the jury is partial to one of 
priſoners, the court may diſcharge the jury of that pris 
ſoner, eee and this 
is uſed allo ir other circuirs 95 — 4 
Upon not guilty ed twelve are ſworn to try > iſſue, 
5 tht . mr one of the twelve leaves his compa- 
nions, which being diſcoverd to the court, by conſent of all 
B. another of the pannel is fworn in the place of 
A. and afterwards 4; returns to his which 
made known to the court, A. is called and examind why he 
he anſwerd to drink, and being examind, whe- 
ther he had ſpoken with the defendant, denied) it upon his 
oath, whereupon B. was diſcharged from giving any verdict, 
Fn ee e eee 
or his contempt, ce de Court 1 2. in 
H ih by * > ore oft af 
ofthe een rod rye e 
- If only eleven be fworn by miſtake, u vent ax he 
taken of the eleven, and if it be, it is error; and fo in 2 
reletttment, bar-if twelve be recorded from; no arerpbent 
be tha one was unſwor Lamb's Fuſtice 395. 
e eee 
moye a juror after he is ſworn. 20 H. f. 5. 4 
Wen the jurors depart from the bar, a bailiff ought to 
| be frorn 9 keep them together, and not to ſuffer Y do 
r n 
After their they may ae 20 b of the 
witneſſes again, and it ' ſhall "4 granted, ſo he deliver his 
teſtimony 1 in court, and alſo. they may deſire to pro- 
Wi queſtions to the court for their at and it 
* 1 — 
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In capital cauſes whether upon indictment or appeal, 
verdict N given by default in the abſence of = party, 


i jo tho 
ſe here quoted by the author, 74% 20 
F. t. — coram rege, which was 


zuſtice had been done him Dy 
che na” ad ats, and thereupon 
the biſhop of Wincheſter and others 


, 22 falſam i! 
« tylationerw in totulis ſuis, & contrariam 
« yeredifto juratorum afſiſe predicte, 
« &c. & hoc — 2 8 
« predictos juratores, qui omnes . 
« perſtites, Bec.” To Thich Lovetot and 
Pagebam replicd by 
ſelves, and — 7 
« rxitè proceſſerunt 

e vyocant 
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manucaptores ſui in mi Et 
« preeceprum eſt vic, quod capiat 8 
« wm 7, de Pykering, & ſalve, &c. ita 
x habeat ejus Kente- 
« ford, &c. ad — redem — 
« ſuam pro tranſgreffione 
biſhop 47 Wynton and his fellows then 
to examine Lovetot and 2 
touching the ſaid j al As 
« quia in confideratione ſuper veredicto 
> — aſſi ſeæ compertum eſt, quod 7. 
« de Pyler 


ing 2 pie 
« diaz affiſe, narrando illud veredic- 
© tum, contrarius fuir omnibus aliis re- 
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mn if the priſoner * 


in judicium jus ſanguinis nativi do- 


ſui abſque przſentia domini ſui, 


& con- 
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de far inis — 


— — 
* 

b um ei lace] 

rege, and Martin Firs-Osbert aſſigned for ——— 

por pu ni ye prtonr hy 11712 

* in u 

©* nem Ir u 

« cis died, & fine aliqui . — 

tione ipſo Martine rite HAN comers 
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riùs pronuntiato; unde 
15 lie & as — 
o this t 


be munitus | > breve, quod vocatur ſtire 
— quod predicti auditores ha · 
* plenam poteſtatem, tam per 
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4A 
ſider better of it, and alter what they have delivend. — 
Com. 211. b. Saunders caſe. 35 
Bull.iCethe aiandalt-bo:recontet, ebay ne uh 
alter it. Co. Lit. 2 un n e 5H. 
7. 2. b. 
In a eaſs.of fclony or wesen che verdi nuit be gen in 
court, and no privy . can be given. c Lis, 


open 
2254/6; MC. ut0. 1 
If a man be arraigned E 
8 — — 

that acquits him ought to inquire, who committed 
. . and that ſhall "heres an iniGene agua the 
perſon, that the jury find did the fact. 

But it is held, that if a man be arraigned upon an in- 
difment found by the grand inqueſt, and be acquitted, the 
jury ſhall not make ſuch further inquiry. 14 H. J. 2. C. 13 
E. 4. 3. b. 37 H. 8. B. Coron. 117. 11 H 4. 93. 4. B. Corum. 
32. 21 E. 3. 417. b. B. Coron. 39. TE. | 
nn was. otherwiſe, er 

, that acquits, whether upon a preſentment, or upon 
wen of bond, ſl * bs. Ack, WING. "who 
dane We: 1748013: nt 


4 —.— — ky 


bau. —_ therefore upon the ſtatute of Wincheſter 
to preſent, who did ity for the 


e oli. 5 


d the 
2 anſwe 
the book. went cludes generally, N. courſe tiendra, ou home 


oft + | 
307. ſo that ING 8 di — the [indid- 
2 


queſt.] Ar N * 
ſame law in an appeal 22 Aſix. 39. 1 4 


- The 
7. Eu. 21. 1 ae 


' | 4.4 
3 W 


« . Phacitorim Corone. E- 


hen ith. id 


form, for they y ſay, —— A chat Jobs & 
Notes did it. 7 KH 8. man 21 E.3. N B. Coron. 
39. Dy. 238.4. 
And us e wat of robbery if the petit jury ac» 
_ iſoner, they do not inquire who did it, and the 
the difference is, that for the moſt 
7 W 
was committed, and then upon the 


uires, R dntdyy = and 
har, . 297 ———— of euiky or not guilty : 


prunes. 181. 4. 
charged to inquire if 


* jurors of the petit inqueſt are 
party fled, „„ this is but 
ſupra Purt I. =» 


— of office, and traverſable; wide 
27. 5. 362. But it hath been held, that a preſentment of 
flight before the coroner ſuper viſum corporis is concluſive to 
the party, and not traverſable: vide que fer. x, Par 
cap. 3 1. 3 417. 
refore it is, that if che coroner's inqueſt whe 
0  wa r 
and arraigned, and plead to that indictment, the jury ſhall 
not be charged to inquire of the fugam ferit, becauſe found 
before by the coroner's i „and if 
22 and acquit the priſoner, and li l 
5 
. the flight ſhall take place to intitle the king. 
34. pagina P. 7 EM. Dy. 238. b. | 
The jury may find a f Ce d or may find the des 
fendant guilty of part, and not guilty of the reſt, or may 
Vol. 1I. 4 H find 


aged 
* 


find: His: . 9 che fac, . the 
Anne ee to eee te eech 619 e 
If a man be indicted of burglary, quad! fbi en bg. 
iter cepit I Apurtavit, the jury may find him guilty of the 
n 0 r of che burglary and the br 
96 TT vt. aut; 199 tre. 
ä putting the 
| in fear, 3 inn yay eee, 
E guilty of: ae: . — mr nent e un, 
The Me — idle s un- & f- 


Den. | ALI 11. 


e 
bing contra formam ftaturi, the jury may acquit hun upon 
the ſtature, and find him guilty of manſlaughtet at com- 
mon hw. 23 Car. 1. \Harwooll caſe ( ð 
So if a man be indicted of ſtealing of goods of the value 
of 104 the jury may find him —— 
value of 6 d. and ſo — only of petty larciny/ 471 R;. 
cron. 4 1. Stamf. P. C. L. III. cap. 9. fol-16 5. 4 c 
So if a man be indicted of murder ir malitid Precogitars, 
the jury may find him guilty of manſlaughter, Co. Li. 28. a. 
or that he kild dd e er for infortuniums ; but nora 
rer it done ſe 
def um, but the ſpecial matter muſt be 
ſer down N and if upon the ſpecial matter 
ſhewn' ir ſhall appear to be murder or manſſaughter, the 
court will accordingly judge of it, tho! the jury conclude, 
Er e eee Kon IT, 
— 287, & 43 Aſſiz-31. Coron. 228. 10 
x; And in theſe wales! tho ie be fond per ebene. e { 
defendendo upon the ſpecial h, yet this ec 
matter muſt be recorded, — —-„— 
hath judgment of life, yet it is ſuch an offenſe, as gives the 
forfeiture — and therefore they may not find a ge- 
neral not guilty, . N Wn 
WI . 25 
' 1 1099 1 95 dat" Oo 13110088 Mts * 

1 2 SRI ene r 


415 (4) Style 86. 
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At the ſeſſions at Newgate 16 Car 2. wean eib it 
* that 4. a boy ridin in the ſtreet upon an horſe, B. 
another boy'whipt the the horſe ran away againſt the 
will of A. and ran over a child and kild it, for this A. was 
indicted of murder by the grand inqueſt, and the jury found 
— — the court was in doubt of receiv- 
v4 the verdi, becauſe it was pur infortawimns and ſo ought 
I bur becauſe the coroner's inqueſt had 

ial matter, and concluded it, as in truth it 

1 orrunium, Which preſentment A. was ready to 
— that ſo he might have his pardon of courſe, the 
dend eee ga ue bau dh hd to it was: ſaid was 
the uſual cqurie in that caſe; but it was agreed, that if 4. 
tad <6 bib owe ited yurebetibels — and he bad 
ſo kild the child, it had not been per infortiniuw but mans 
leather,  Rickrd leg cal for killing fone Fn 

But now ſuppoie the priſoner kild the party, _ yet n 
ſuch a way as makes no felony, as if be were of non ſane 
memory, or if a man kills a thief, that comes to rob him; or 
to commit a burylary, or if am oſbcer in his own defenſe 
kills one, that aſſaults him in the execution of his office, 
which are neither felony nor ſorfeiture, whether is it ne- 
an eee 

not guiley? © 

A bb I bass known it conſtantly prath 
ſed, he party in theſo' caſes may be found un guilty, and 
r 

And the reaſon i, chat in dale caſes ther is nicer f. 


or any — 
Ac. and the evil-doer be ſlain, and if the fame by vet- 
dict be found or tried, the ſlayer {hall not loſe any goods 
© or charrels, bur: ſhall chereof be fully acquitted and di- 

ed in like manner as he ſhould be, if he were 
* lawfully acquir of the death,” and accordingly ruled in 
Cooper's caſe. -P. 15 Car. B. R. * | 


Fut it is K 020 — —4 
for che coraner'si to find the ſpecial matter, atid the 
bill of indictment of the grand jury to be for murder, and 
to haye the Party — aten the bill of i 
— upon trial, and to enter the 
—— bil. py thay I the * 
— and to have judgment alſo thereupon it 
W A 
t committ re- 
12575 be could not be taben ee Kild 
2.5 Car. z. at Newgate. 14 
8 And th 8 Where f Gef an hid in pati lean 
117 iche ipecialmaſter_ ba found, the killer ſhall 
have judgment, gubd em fine: die. 2 2 4ffiqs 5. G. 1991 
29 mat Caron, 2.58... Aur; wry rm. 192. 22 B;. Con 
the reaſon is, becauls it is no felony, not eauſcth 
any {i much as of goods, but is 4 juſtifiable act, 
e eee mme 


give a forfeiture of goods. - 
And in an indictment or an appeal on * 
*. he ſhall 12 ad- 


defendant cannot plead a juſtification, 
vantage of it upon the general een 26 H. 81 5. ö. 
37H 8, B. Appeals 122. 5. 2 * hn 
e wie 37 H. 6. 20 C21. por Needhaw upon un hält. 
Muy pn the defendant may plead, that in an appeal 
tore, the conſtable. and marſhal of treaſon 2 x . 
ee kild the appellant; yet in that caſe it ſeems, 
juſtification upon evidence. au „ n 
But [notwithſtanding]: ths, ths 1 tae fi, where the 
2 appears not to „the priſoner 
r be found not gs without 5 
3m ſpecial, matter, and n ruled. P. 15. i. 
KIB! 11 ſoy 
4 Yer if the ces inqueſt ind noe the ſpecial matter bur 
murder or manſlaughter, and the r 1s arraigned upon 
it and plead not guilty, and upon the evidence it appear, thar 
the priſoner kild the man, but in ſuch a manner as makes 
a+ no 
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* 
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the highway, 
jury cannot 


4} 
Hl 


T4. 


8 l. 


4) There dons however ſeveral 
wi wherein * been done, vis. 
Meckatly's caſe, 5 Co. Rep. 50. 
gridge's caſe, Mill.; Anu. B. 


"all which were ſpeci 
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tte 0091) e 44 180 2th ah: foibry ada, gn -4{gov 
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Concer wing, the miſ 

ee 41 ag their puniſmment 4 TER: 
an 


Lied * -444{% an | 11 12999011 enz 


Kn ung Zi 1 1 Tr 1 rn be: | gre 1i ratetis mu 
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aſide hund a new trial awarded. 14 H. J. 30 
IIa juryman before he be ſworn take unformation of the 
caſe, tis is cuuſe of cb 6, as the lam ſtands at this 
day, but antiently it was held otherwiſe, und that it was 
lan ful, and that Was the teaſbn given in the ſtatute of 6 H 
6. rah. 2. which enadts, ( That pannels' of aſſiſes be deli 
«'yerd by the ſheriff to either party ſix days beſore the ſeſ- 
ſions tiumely, that they might inform the jurors of their 
right before the ſeſſion. 1b 11997 er i a e d 
Wi: is” great moonvertience in and 
tarapeting with jurors, and thereſatv it is juſtly diſuſed and 


Approved. Len nam Sig 10 2 e aro 
I a juryman have a piece of evidence in his pochet; and 


aſter the jury ſworn and gone together he ſheweth it to 


them, this is a miſdemeanor fineable in the jury, but it a- 
Þ 18 1299068 
4 A e =o ws 

(a) Ni fluis de ceo caſe 15 H. 7. 1. b. 31; 


tion. M. 23 C. 1. B. R. M 40 & 41 HA B. R Croke, 
1. 1. Graves vide tamen contra 11 H 4. 18. . 
But if after either iver a piece of 


e of evidence under ſeal be read. in court, the 
—  — —  — — — 
et if after the jury {worn 2 piece of evidence 
be by the; court deliverd to the ] 


” 
2 Blog. R R. Ln. 3. 426. 
moim im v4 AU 71901831 and 


think fit. AP hug do ig was. htte 
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= are read in court to the jury, and after the 


: the evidence given, Wh n 
read on both ſides; and the clerk: is 

of evidences, —— 4 8 to 
the ſolicitor for the plainti vers a 
hr ſome whereof were read, 


verdi& for the plaintiff was for this 
ES monnaths forage a new-venire' far 
cias awarded, for g 


" g 


Grecled 
Them 


ee 


1 


chem to ſind ſor that party, — _—_— geren, 
the verdict is gpod;! but & hall be fied” for” his fiſde- 
2 P. 17 Fur. R N FN e c e ee 
Now ren dagen I mhall add farther. 
If a man, that is one of the indictors, he returned upon 
de pett-jry, and doi nor challaige himſelf be ſhall be 
fined; 40 „10 n en 4h LW vali 1189} OX 10 
| \ 1a jury lay they are agretd,-andi being asked, who 
ſhall ſay for them, they ſay their foreman, but upon fur- 
thee, inquiry they are not agreed, en ARG, 
u every one apart. 40 f. 109 29 Afi 27; 8 
Ia be called and refuſe to 2 be- 
* apprard withdraw himſelf before he ern, the 
court day ſet a fine upon him ar their diſexerion x vi Stat. 
35 Hs dat dee Hes «Hy ot or el. hin 
So if be be c and-while-the dulenge b 
withdraw himſelf, and the challenge is upon the trial 
allowd, and he be not preſent co be ſworn 36 H 6. 27. 4. 
or being r himſelf from his fellows before the 


rerdict given. 34 K. z. Offre ue cburt 1. 
If eleven? te jury de agrd n 
M Ts heretofore” ſuch 3j 
un harte been wilfulneſs, 8 fre 35. 
fined, ind th ur ae by th cher jurors. 
332 Verdict 40. Kin ze auser e in 246 


But upon qreat ek deen both thels courſes havo hob 


gment upon the vefdict of cleven' j 

rors reverſed, imd the juryman 8 12 
charged, as being contrary to law r Em beds ect ; 
was in the right, r 
2 
this Kind, have» ben Aale 4vE 3: 11. 4 41 A 
IJ he, hn tre al if n 152 


| Bur hay if aid N 
8 jury give ag | all reaſon, con- 


or acquitting a «perſon evidence, 
what, ſhall be done? I ſay, its jury comic as 


againſt or without evidence, and againſt the direction or o- 


W ee ad > 
Vol. II. | 4 K 


diſallowd, and the 


| and finding it only manſlaughter were fined 20 J. apiece, 
WD... | | 
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perſon convict before, judgment, and to acquaint the 
And as to an acquittal of a perſon againſt full evidence ic 
is likewiſe certain the court may ſend them back again, and 
ſo in the former caſe, to conſider better of 135 ya 
cord the verdict, but if they are peremptory in it, and ſtand 
to their verdict, the court muſt take their vexdi&, and record 
it, but may reſpite. judgment upon. the 1 DAT. 
But as touching puniſhing the jury, 1 | lay, what I 


think may be done, and what may not be done. 


1. I think in ſuch à caſe the king may have an attaint, 
for altho a man convicted upon an indictment can have no 
attaint, becauſe the guilt is affirmed by two inqueſts, the 
grand inqueſt, that preſents the offenſe upon their oaths, and 
the petit jury, that agrees with them, yet where the petit 
jury acquits, they ſtand as a ſingle verdict, for they diſ- 
3 inqueſt of twelve men haye upon 
their oaths preſented with this agrees the bock 10 

2. By the ſtatute of 26 H. 8. cap. 4. the juſticiar or ſtew. 
ward, before whom any perſon is acquit of felony againſt 
pregnant. evidence in Wales or the marches thereof, may bind 


over the jurors to appear before the preſident and council 
f Ys as they ſee cauſe, ſine 


of the marches of Wales, who ma 
and impriſon ſuch jurors by their WP 4 ; 
3+ Ido confeſs in the king's bench there have been many 
precedents of jurors, that have acquitted perſons of murder 


or other felony tried in that court, if they have gone a- 
pr 


za, nant evidence, that have been fined, impriſond 
F 
The like hath been done before juſtices in Eyre,/ and the 


here 
quitting the priſoner of murder againſt pregnant evidence, 


Hu rs p. 159. 


Thorn, G. K-94: 6-4 . 
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bound to the good behaviour and for the good behaviour of 
the priſoner, and committed, and this was done by the ad- 
vice of all the judges. | See the fame caſe M. 44 & 45 Blix. 
B. R. Tau Rep. p. 23. | e 
M. 42 & 43 Elix, B. R. Croke, u. 1 2. p. 778. Wats & Braines. 
In an appeal of murder there was a confederacy among the 
jury to bring in the verdict not guilty, and if the court diſ- 
liked it, then to change their verdict, and accordingly 
did, and the court diſliking their verdi& they went out and 
found him guilty, and this agreement being diſcoverd the 
was for their confederacy and practice, not for their verdict. 
7 R. 2. Coron. 108. . be e 
reat evidence, and the court 


— 


nibus. 3 Hughes 196. 
;. The prafiice of the lig 


(b) Vide antes ca. 22. f. 160. Vangho145. 
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chat all the circumſtances of the caſe, that might move. the 
jury to acquit a priſoner; could be brought in eidence; 
this therefore ſeems to me to be but ax tren. 
7. But then it was endeavoured to bring the practice of 
the king's bench into uſe before Juſtices of gacl- delivery 
and cyer and terminer to fine jurors in critninal cnuſes for 
not obſerving the judges directions, and acquitting felons a- 
gainſt their evidence, ard accordingly a jury in Gloceſterſbire 
was fined 51, a man for acquitting a perſon indicted of 
burglary; the form of the fine was much the {ame as is 
hereafter mentiond, this fino was alſo. eſtreated into the Ex- 
cheguer, but all the court after great advice witli the judges 
of the common pleas orderd a ſtay of proceſs thereupon, 
as being neither warrantable by law nor antient precedents in 
court'lefs than Err. 
At the gaol-delivery at Nemgate 10 Mai 17 Car. 2. Wa, 
ſtaff (i) and eleven other jurymen were fined five 163 
apiece for acquitting Richard Tomſon and others indicted for 
conventicles, B gudd ip, juratores adrunc & ibidem eoſdem Ri- 
cardum Tomſon Nc. de predict tranſgreſſione & contemptu 
contra regem bujus regni Angliæ, & contra plenam evidentiani, 
UW contra directionem curie in materia legis ibidem de & ſuper 


They were thereupon committed, and brought their ba- 


beas corpus in the court of common · bench, and all the judges 
of England were aſſembled to conſider of the legality of this 


bine, and the impriſoriment ' thereupon, wherein there was 
ſome little diverſity of opinion, whether without a cauſe of 
ſuit returned alſo the common pleas could give judgment 
touching this fine, and if there were cauſe, deliver the 
party, or whether he muſt go into the king's bench by ha- 
teas corpus and certioraris | 

8 : | But 
u Buſhells caſe, Vaugh, 153. 
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But it was agreed by all the judges of England, (one only 
garen ae ths de was gully won ce jr 
bor they 00s UNI fact, and altho it 
was i d in the fine, that it was contra direffionem curie 
in materid legis, this mended not the matter, for it was im- 
poſſible any matter of law could come in queſtion, till the 
matter of fact were ſettled and ſtated and agreed by the 
jury, and of ſuch matter of fact they were the only com- 
perent judges. | | 

And altho the witneſſes might perchance ſwear the fact 
to the ſatisfaction of the court, yet the jury are judges 
well of the tredibility of the witneſſes, as of the truth 
the fact, for poſſibly they might know ſomewhat of their 
own knowledge, that what was {worn was untrue, and poſ- 
ſibly they might know the witheſles to be ſuch as they 
could not believe, and it is the cotſtiente of the jury, that 
muſt pronounce the priſoner guilty or wot guilty. | 

And to ſay the truth, ir were the moſt unhappy caſe 
that could be to the judge, if he at his peril muſt take 
upon him the puilt or innocence of the priſoner, and if the 
judge's opinion muſt rule the matter of fact, the trial by 
jury would be uſeleſs. | 3 | 

Whereupon, and upon view of the precedents in the 
court of common bench, where priſoners not coma 
mitted or fined had been diſcharged, tho no ca privi- 
lege were returned, the jurors were diſcharged of their im- 
priſonment. | 
- And therefore, altho the long uſe of fining jurors in the 
king's bench in criminal cauſes may give poſſibly a juriſ- 


diction to fine in theſe cafes, yet it can by no means be ex- 


tended to other courts of ſeſſions of gaol-delivery, er and 
miner or of the peace, cr other inferior huhn. 
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Ga ug ſtanding mute, SH the pn 


convicted 7 — wen 
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CHAP. NMI 


niſoment of penance, or peine fort & 


I Have hither conien the ples el he Fires in < 
ital cauſes, namely, 1. Confeſſion, 2. Pleas in bar, 
ad 3. Pleas to the felony, or nor guily. 
„ Nen 
to His tr £ ereupon by t 
Na e eee e 


to be done in caſe the 3 bur and 


mute and make no defenſe. _ 
In this matter theſe things are conſiderable. 
1. What ſhall be fad n law. Heut mate, and what 
not. 
2. eee 
in capital cauſes, and therein 
ot What, cautions; are to be uſed 


BE e wht ls rod. 5 
I. As to the firſt theſe. 1 | 
If the priſoner hath received al, 


can {a) 


he ſaith ne 


fore in ſuch caſe, F 
in cuſtody from the time of his plea of not guiky, if he be 
called to ſhew what he can ſay, why he not have 
I CCC Ins 

judgment 


— 
— — 2 . — 
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judgment, and be {ay nothing, it ſhall not be inquired, whe- 


ther he can {peak or not, but he ſhall have preſent judgment 
a eee 
time hath paſſed between or judgment 
— ling 6s harder, it is prudent to make the in- 
at leaſt by witneſſes, whether: he tan ſpeak; for poſ- 
r ö 
But if a man abjure or be outlawd of felony, and after 
return again, and be allies and tenths 20 eee 
cauſe wh execution ſhould not be done, if he ſtand mute, 
an inqueſt of office is to be taken by the court to inquire, 
whether he can or not, and if it be found, that by vi- 
ſitation of God ſince his abjuration, Wc. he hath loſt his 


2 it ſhall be allo 3 „ e noe ma ou 
eee or abjuration, be- 


fore judgment or execution (as the caſe requires, ) ſhall be 
awarded him, for he ma . 
in ſuch that he is not the perſon. 10 E. 4. 19. K 
8 H. 4. 1. 6. And fo it ſeems to be, if he were brought in 
2 de quo 


And therefore the ook of 26.40 19 that ſaith a party 


abjured ſtanding mute ſhall have fort & dure, is miſta- 
ken for be n by regel, if ſtand mute of malice. 
P. C. Lib. II. cap. 60. fol. 1 50. l. 


a man indiched of felony demur to the jndifiments 
and will not otherwiſe anſwer, „ bn Randing mute, bur 
.F'che demurrer be ruled. againſt him he ſhall hare judg 
ment of death. 3 4 per cur. 

If man indicted or appeld of felony peas et (ent 


3 
is plea and his trial, 25 5 
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ſome advantages, that the law gives him for his defenſe, as 
challenges, examination of witneſſes, and many: matters for 
his defenſe ; ¶ therefore] the court : hath uſed imes by 
9 ſometimes by inquiry ex officio by the inqueſt impan- 

elled to try his iſſue to inquire, whether he ſtand mute of 
malice, and then to try him, or if it be ex viſeationeDei, then 
to reſpite his trial, but if he ſpoke the ſame day in the hear. 
ing of the. court, then fuch inqueſt of office is not taken, 
for the court is of their own knowledge aſcertained of his a- 
bility to ſpeak. 43 Aix. 30. 8 fl. 4.1 Q& 2. 
I !be ſtanding mute of a 1 is vat, het he hath 

leaded not guilty and put hi upon the country, tho 
— * retract it. 
If a priſoner for felony plead not guilty and put himſelf 
upon the country, and when r ene 2 

five, 55 
t 


peremptorily above thirty- caſe the jury was 
not to be taken, but ju of penance was antiently 
given againſt him, and ſo it was no attainder in caſe of fe- 
lony. 17 Air 6. 17 E 3. 23. 4. 14 E. 4. 7. 4. 3 H. 7. 12. 4 
R An . EIN 5 S +5 nn | 6 
But the law herein was after declared otherwiſe, and 
by the advice of all the judges judgment of death ſhall 
be given, and ſo it was an attainder. 3 H. 7. 1 2. 4. where it 
was ſettled for a rule in all e *. ſo it continued ary 
til 22 H. 8. cap. 14. when by act of parliament the 

lenge was * to — or ſo the judgment of death 
upon peremptory ceaſed, unleis in high treaſon 
or petit treaſon, where it ſtands on foot as before, vide Co., 


P. C. cap. 102. p. 227, 228. who. ſeems to hold, that r 


challenging above thirty-five judgment of peine fort & dure 
ſhall be given according to 14 E. 4. J. 4. U 9 per 
onnes juſticiarios contra Nehls. | 
Regularly therefore a man is ſaid to ſtand mute, when being 
arraigned for felony or treaſon, either 1. He anſwers not at 
or 2. If he anſwers with ſuch a matter, as is not allowable 
for anſwer, and yet will not anſwer otherwiſe, or 3. Where 
he pleads not guilty, but when demanded how he will be tried, 
* 
1 FM 2 - 


” 


— 4 a bd 
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SET AL at all, in caſe of flony 
' the court ex 8 wear it as 
2 e d be and mare of 


malice, avd if found i bs fan have the judgmear of 

fort & dure, or whether it be ex vifitarione Dei, and if 

ſo, they are to. inquire touching all thoſe points, veg 

might poſſibly for himſelf, as whether a felon 

done, whether he be the {ame perſon, that is 1 4 for 
it, whether he did it, n matter to 

allege for his di 

Fat be if all this be found againft che p riſoner, what 
ſhall be done ? eee 

 gainſt him, cho be neter pleaded, ſeems yet undeter- 
mined (a). 

If a man plead noe guilty, and being demanded how he 
will be tried anſwers by God and holy church 4 E. 4. 
11.4. or delivers in a protection 7 E. 4. 29. 4. Coron. 30. or 
will not put himſelf upon trial of his country, this is a 
ſtanding mute, as much as if he had not at all pleaded. 

II. As to the conſequences of ſtanding mute. 

In caſe of an indictment of high treaſon, the party 
b mute, judgment of high treaſon ſhall be given - 
him as upon a nibil dicit, M. 3 & 4 Ex Dy.205. 4. 
rude ils — 3 e fol. 150. 4. 2 C0. 
, bt. flat Weſtm 1 12. vide infra, 
ag pl 7 had been held, ac the pri · 
Br avis Wl ecfee pus ftv appellant. 
21 E. z. 18. 4 
e e e e 
peal and of an indictment, namel 1 
mute judgment of peine fut & inſt him, 
yet the ſtatute of Meſtm 1. cap. 1 2. — the king's 
uit, () vide 43 π 30. 3 H. J. 2. 4. 14 E 4. 7. 4 
If a man be indicted of felony and ſtands mute, he ſhall 
an B. R. Rot. 20. nN. 


Vol. II. | 4M rex 
St 
. — 2 | hs Boy TT, Pall. en lord 
was arraigned for 38 vide Part 1. Frl. 


: 


= 5 
* 


— 


By the ſtatute of 3 H. 8. cap. 1 
before the lord W for ral 


— "I wanna co. 2 89298 
. * _ * 
—___ 


— on re ren 
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rex (b). And yet vide H. 18 E. z. B. R. Roti 16. Blot. tex, 
Petrus Geldhird arraigned (t) pro dipredationt itt" regia wit 
ſtood mute, and an inqueſt of office being charged to in- 
dee er with, ad ford f he had judgment to 
„ ¶ A 7 1 

n the other fide T: 30 E. 3. Rot: i f. in dorſs Hun. ret, 


——— A——y— — th} 1 R 


a 3 


The biſhop of Ey arraigned for felony diem, qudd ipſe ef mem- 
brim ſais eccleſie, & epiſcopus unctur, & ſrutiy lomini Pape, 
and that he could not Sis without the archbiſhop of 
222 [his ordinary]. coram laico fudice ; there went out 
thereupon a. writ to the ſheriff of Hunt. to return tw 


he 


| | wy 
, tho the biſhop refuſed to anſwer, which was à kind of 
nding mute (4). | Ma fi 


| | 4 A | | » 1h there 

| (b) This was the caſe of Srepben le done upon him in put hne f the out. 
— ag is 10 0 he made ho anſwer ; but 

es of cer and l 5 600 this f not à ſtanding mute to the par 

euto felonum, and upon being artaign- poſe in hand, as our ähthor himſelf 


ed mn ſo tenuit, a jury was impan- at the beginning 


is ch 
ex officio, who found quid "murum (4) This was EE a aonfi 


| lenet de merd & ſpontanel volumtare mute, but & claittilig the benefit of cler- 


Jud, & quad loqui paid fi velit, and be 

was thereupon put to penance, ad p,; 
the record was temoved by writ of er- 
. ror. coram rege, where he pleaded nor 1 


| and afterwards uced the 's F. 38. in rn, 
pardon, Ideo inde — 5 Boſeo, P. 6E. 2. B. R. 


. 
* 


| 2 in anticnt times was uſually 


lty, and was committed to the mar- 


(e) It appears by the recotd; that it Parr I. P. 180. in notis, che reaſon there- 


| nat upon an arraignment, that he fore, why the ſact was inquired of, was the 
Kier raignment, tha Y — 


mute, for he had fled from juſtice ſame in this enſe, ug in 


and was outlawd, but being afierwards might be known; pro fitalt ardimaris li- 
taken he was brought into” court; and berari debext, whether 'as's clerk con- 


demanded why execution ſhould not be vict or acquit. Fide 2 Co: Jufts 5. * 


n 


Hiftoria Placitorum Curbnæ 3 19 


there is no ſuch excluſive 

low herein the courſe of 

mute ſhall have j 

241. b. Brooke's 

Stamp. P. d. Lib. II. c. CO fal 150. l. & 4 E. 4. 11. l. 
wiz, * That he be ſent to priſon from whence he came, 
« and into a dark, 
«c upon 

clothes or 

< privy members, his 

« wich cſs wo. gr 

4 his id as a wei 

— 2 

barly bread without drink, 
e 

« of the pri 

he die“ (e). Vide the en 

legal eral and 

R 15 no attamder, 

blood: ue 34 E. z. 

themſelves upon 

been gien and 


mute. 2 C. Inft. 1 


77. Juper 
t 11 


l hen bee d 0 d th . together with whipe 
extremity, it has — the — to — Therely's cafe L. 27. 
endeavour to make the priſoner plead by Y State Tr. Val. 1. P. 367. 


N oY 
* 


al . „ — 
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* IF a man be indifted of 


in ho ated Glogs 
ES IL 
ment of penance. P Nor. 2 

Tho j went be 

in che 
ſhall be allowd him, which appears 
8. cap. 1. __— cap. 3. fans 
clergy, where the party he in particular 

caſes, and by the books, 

III. As for the third general, the neceſſary ue 
2 this ſevere puniſhment are theſe. 
Let not the judgment be too haſtily pred, let the pri- 
Sly ell ho afentony co a hank 
N or till the next morn- 
4 3 if the arraignment be in the afternoon: and Jet the 


e e to "POP _ he may 
know 


15 


| (*) Vide Part 1. P. 104- 


* an 


LE 


3 — 141033, 

2. Bee judgment be given, if the priſoner 

* —— and ſays nothing at all, let an inqueſt of 
office be taken to inquire, whether it be ex malitid; or er u- 

tatious Dei, unleſs he hath ſpohen in court the fame day, 

vide Rad. Entries title gal. dauer rpg 

| the witneſſes upon/cath 


guilt, for tho his mali- 
ti of guilt, it ĩs 


8 ſeems to require it. 
offenſe laid in the indictment be within clergy, 
tho in ſtrictneſs of law the prifoner ought to pray it, yet it 
is the duty of the to allow it, tho not prayd, and 
that as well after judgment: pronounced as before. 
IV. Concerning the fourth particular, by what law this 


fame, and not thoſe, who are taken upon a 
and therefore the court before 

t ought either by 1 
ion 


(b) Stam. P. C 149. J. Poulton de pace regis 211. K 


nally 
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emption of places conſecrated t. to religious duties from ar. ar- 
reſts for crimes, which was the original of ſanctuaries. 
2. Exemption of their from criminal proceedings in 
ſome caſes capital before ſecular judges, which was the © true 


original of the wy 16 clericale. 
* clergy inc in N power, en num- 


il. 


tame and ealy princes and ſtates,) obtaind vaſt extenſions of 
theſe exemptions. 1. In the perſons concerned, namely to 
all that dal wy kind 'of ſubordinate miniſtration relative to 
the church. 2. In the cauſes, TT 
could all cauſes of clergymen, as well civil as criminal, from 
the juriſdiction of the ſecular power, and wholly ſubordi- 
nating them er and only to the eccleſiaſtical ju- 
riſdiction, which they ſuppoſed to be lodged firſt in the 
pope uf divine right and inveſtiture from Chriſt, and from 
the e ſhed abroad into all ſubordinate and ecclefiatical 
whether ordinary or delegate. 
1 this means they endes wurd and in dame ki 
d for ſome ages obtained, that there was 


Fromm power, or two kingdoms in every kingdom, the 


— 2 of the king or civil magiſtrate, which 
abſolute, bur 4 it had ſubordination an Toba 


Gm 0 thi rea ecclefiaſticum ; ſo it was regnum ſub gro- 


eee let 
. e e bg eee of the nndllhal aike 
Faſtica in his opuſcula. 

But altho the uſurpations of the ere very great and 
obtained much in this kingdom, unti the extermination of 
i prded fpremacy by king. yet this claim of the 
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leged, that he was 
tem Dei' & ifleis, und: not anfwet abſque of- 


— 
e ſauct. pri, where ip 3 — — 
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im and had him; there» 


upon it was orderd, 2 ſhould be given in the king's 
— — — 
eee eee INEGE - 


to retum twenty-four to inquire, as if he had plead- 
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But afterwards T. 21 
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conſtructive 
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Gerberge 
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croaching 


800, 138. 
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and thereupon 
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bed thar he e Aue fe mole 
liam reſponfionem exhibere ; and thereupon. he is committed to 


the pov gre eee <4 I 


8 
— Wb 2 treaſon , ye. penance « 
warded, tho the charge wa treaſon. / 

Ter a2-oleniwon law date dhe dene of 25 Bugs hens 
clero, it ſeems that clergy was allowable to him, that was in- 
dicted for counterfeiting coin, r fer bum y 
B. Clergy 3 i. Bur char ib dend by chie Ntue uf f oe 


IV. if cecks were indltd wich theſe clauſes, ger 
viarum U depopulatores Was them, 
and therefore the iQ ob He. TT, was made to put 
ceſ cauſes on of inditmencs and allow clergy, i they 
were in the indictment. © 

Again, as it was denied in reſpect of ſame offenſes, ſo 
this privilagium clericale was by the common law abridged in 
reſpect of the perſon; for certainly by the canon laws Nuns | 


the exemption from temporal aariſd;iion, but the * 


had 
vilege of clergy was never allowd ern by ous law : 


fla! 31 Jar: (1 
Again, cho the ordinary took himſelf to be.the.j of 
the allowance of the clergy and of the purgation of the 
clerk, yet the king's, courts took that courage to make the 
but a miniſter, and themſelves judges of the allow- 
ance and diſallowance of the clergy and purgation. 21 E. 4. 
21.b. 9 E. 4. 28. 4. 
And ſo „ how nn 
deliver the clerk to the ordinary, but abſque . 


where the clerk is attaint th outlawry or by ju 


convict by his own confeſſion, or upon an a on 
P. C Lib. H. cap. 49. 3 H.7. 18 10.3. Coron/247, Hob. 


44 „A Searle & Williams, or if he were a notorious male- 


r, vide 10 E. 3. Corn. 247. or if he be convilt by yerdict 
of counterfeiting the ſeal. or coin at common law before the 
9 Lib. n r e e 
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be 1 by record to the ordinary Aſ aue 1. 

Hob. ubi ſupra. | ett e 
And in theſe caſes, if the ordinary admitted him to his 

purgation, he was fineable for it as a great miſdemeanor, and 

the. party deliverd by ſuch purgation ſhall be again com- 

mitted to priſon, M. 34 & 35 E. 1. Rot. 59. Kanc. B. R. the 

caſe of Hugh Forſbam deliverd by Wilias Teſta, and another 

commiſſionated from the pope (s); and the entry in ſach - 

caſes is, liheranr ordinario tanquam clericus cumvictus & wtlegy- 

tus ad ſaluò cuſtodiend perieulo, qudd incumbit Tc.” tale * 

eſt eidem ordinario, ne ad aliquam pur gationem ipfius A. B. pro- 

cedat domino rege inconſulto, ed quad pradictus A. B. pro felo- 

niis Ce, utlagatus oft Ar. H. 14. E. 3 B. R. Rot. 19. Rex. 

Suff. Lond. The caſe of Jobs d Hamme chaplain. 

But indeed, if the clerk had his clergy and were generally 

deliverd to the ordinary, he might admit him to make his 

purgation, and upon ſignißcat ion thezeaf by the ordinary 

into. the chancery a wxit ſhauld iſſue to the. ſheriff to de- 

liver unto the party ſo purged, all his goods and chattels 

ſeiſed into the kings hands upon that accalion, uf figas- 

fecorit e oecaſione. NB. 66, 4. And all this is to ſhew, = 

that whatſoever weight the clergymen laid upon their ca 0 

nons and their exemptions from the ſecular juriſdictions, yet 

their canons or conſtitutions, or pretenſions or claims f 

this kind were not binding here, not ſo taken farther than 

* ach of parliament or the | 
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ts, wh fc when fy 7 
o ptr; wikes"it © Rakes & new renin, _ 


propoſition will It de confiderd two ways, 1. How 
the” comic the ſtatute of 25 E. 3. pro 
cle, upd 2. How it flood after. 5 
The ſtitute of 2 E. 3. for the clergy was made in "the 
parli ob cad | e aol 

te of declaration * 
A 


—— 
„king hamſelf, or bis royal maj „ {hall from bencefortb 
have and enjoy the pri ts y church, and ſhall be 


C demanding them, and upon this the archbiſh 3 
© that upon che and ſafe keeping 4 


4 offenders, whi ſhall be delivetd to the cndinaries, he ſhall , 

thereof make a convenient ordinance, whereby they ſhall 
be fafely kept'and dul puniſhed, ſo that no ſhall 
take courage to for default of correction. 

Err 


B n 


ith com the king's death or of. war, 
2725 [as e ed e than 


© hag pus themin declined, be treaſon till declared by par- 


3 e f f de F of N chat 
concerned the king, one was of a greater note 1 
of à leſs note. 


Thoſe of the gre w n che 
ins or ES 


and two others, that are 
25 Ez. which „ 
U royal power. 
a A had not his 
common law, this appears by e 
2 T. 21 E3. . K — te 
were other treaſons, that 
Which were of an inferior note, namel 
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ment in parliament of 18 B. 1. iti Berton s Se ue being | 
oonvict for counterfeiting the kin s ſeal had his clergy, but 


ſtutute of 25 

laying them 
the king himſelf or bo royal 
away, and in all other tales 


allowd;':and conſequemtiy in murder, robbery, N tees: 


fon clergy 


1 r is declared treaſon 
ſtatute of 25 B. 3. dv 


5 Fradatuy ordinario fine 
But now as to the atute 


4 


«hh 3 
at the ſame parliament de proditionibis 


together in all caſes of treaſon 7 


wenn 


is wholly taken 
or felony 


is ſettled by ghis act of parliament. 


ſeal or the mone 


therein declared, 1s J wholly 
47-b. Sam. R C. Lib. II. cap. 4 


17 


mou from c 


againſt che ki 
tionibis,- as well ETD the 


the kingdom, as any other treaſon 
lergy. 19 H. 6. 


* 


ke | 


2. fal. 124, 4. M. 31E3. 
coram rege Rot. 18, Rex, 5 dorfs, Bucks, caſus abbatis #11 
ſenden (c ) pro reſecatione & falfificatione legalis monet, 24 H. 

Spelman's Rep. accordant adjudge. 2 Co. Inſt. 635) 636. ſuper 
Artic cleri. 
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thoſe declared by the ſtatute of 25 E. 3. de proditionibus,” or 


any other 


* 5 of 25 


by what Bats 
| Aud therefore in ull ſuch felonies or 
were ſuch at the time of the ſtatute 


ot Gi 


1s newly enacted ſince, the privilege 
is wholly taken away; and, (web is the n 
poſition above mentiond. )- 

II. In all ps e law belies the 
elero, and in all caſes of 


of 


petit treaſon 


e ay bu of clergy is reſtored and ſettled. 


treaſons, which 
r 


Hero clergy is allowable, unleſs in ſuch cafes where it is ta- 


ken. away by ſubſequent 
only us che ſame is fo taken away. 
But in what caſes ſubſeq 
ken away cle 

z. it was 
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acts of parliament, and ſo far forth 
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e whe 4 it appears, ; 
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FE eg and in what offenſes, chat 6 
pital n common lau, clergy is taken a 
way in part or in all by atts 9 
+ Went Subſequent 10 * and fn fire 
* | 1733 11197159 AY MV 
petit erraſon. / in 1-8 Pts Mus"! 
Sixteen irre n Here. ink (61048 ad 19 wy - 
| f Have befare- declared what capital offenſes were exempt 
from dergy at common law, and bow the law ſtood in 
3 4 1 E. z 
have there ſettled it, that l 
except treaſons, which touch rhe | the mene 
hore cheiprivilege of hü clergy. e 
But as touching naten tha wen th king, by rw 
of the common law and che declaration of tha 
beneſit or 5 
any . that bath alterd the law in that point of trea- 
Ins bu tit ſtands fill excluded from the privilige of 
3 1 
But a4 to. geit terne and felonies f flaquees 
have made great alteration as to the po clergy from 
what was ddd by he anne of f. cap. 4. pro Clero. 
Ihe inquiry therefore touching the alterations made by 
ablegen delle in point of petc treaſon and felony may 
be conſiderd in this method. 
15 Vihar alterations haye been made by ade cf 
ment in relation to new ſelonies made bats of Fi 
ment ſince 25 f. 3. And 
1 2. What alterations ban abe in fack Ads 
n the time of the making 
holds, 


6 


- 


1 As to the former of theſe this zeneral rule 
"Han: act of parliament: make a Ou and doth not take 
1108 | away 


1 


y 
-dergy is ullowable, as if ic take away © in calc 
che potty bs card by verdifh, yer he tall we bis. 
clergy, I he ſtand mute. 
Bur! . chat ie ball be Flony wichout 
9 ſhall fuffer as in cuſe of fes 
lony without benefit of clergy, this exchudes-it in all tircum- 
ſtances, and to all intents; and becauſe I have before 
i enumeration of felonies 8 of emen 
what are excluded of clergy and what 
ils that part of the inquiry 
acts t, that enact the 


ce oft rus of 255 3, cap. 4. ING - 
I ſhall firſt: deliver ſome general 2 


proceed to the particular felonies 

* Therefore, ir is-cerrain, that wharſvever pet creaſtn 
or felony there was at the time of the making of that ſta» 
rute, it was within-the privilege of clergy by force of that 
ſtatute at leaſt, excep bold two abore mentind inthe lſ 
chapter. '' - © 


"4 . That therefore all fach ie treaſons and ids are | 
at this day within clergy, & where it f ouſted by ſub 
ſequent ſtatutes now in force. 

GET ſtatute ſn t'to 25 E. 3. cap. 4. 
hath — * of cos lm, £1 any fo Be 
pen yer hon) err rpg as 
are expreſly compriſed within ſuch ſtatutes, for in favorem | 
EN rr e 

a ee, if dergy be oullat is to the Nba it 
is not ouſted' us to the acteſſary; if a5 to the accefſary be- 
fore, it is not extended to the acceſſury after; H where the 
8 priſoner 


3 1 a 
ä — rr — wh, 8.0 — — E 


. 555 Platitorum e 


5 — — — X———. 


1 a by. weicht, 1k holds. no; 2b dom conric. 
LEA 


nor as to an attainder by 8 


* 


* p 
* 


ö ag mies a5 ws hal fee u the in- 
| in 28 4 1 . 
Wy Theo oy apo hun a 
ment clergy in any | 
We preciſely wg, the within the caſe of the ſta · 


- tute; otherwiſe, 7 1 ibly the fact itſelf be within the 
e, and it may ſo appear upon the evidence, yet if it 
e not ſo alleged in the indictment, the party, tho convidt, 


have his clergy. Samy, N C fol 130. 6, Dye. 99- 4 


Ui. 5. 22 4:6; en Ae e 
„ Altho the caſe de ſo laid in the indiftment, that it 
* within the ſtatute to N the priſoner 
yet if upon the evidence it fall out that, tho it be 
ony, yet it is not ſo qualified, pig og: of 
mene. the Jjavy ought to 6nd fron guilty of tha, felony ſim- 
ly, but not as to the manner laid in the indiQment, (as 

r inſtance. guilty of the felony, hut not of the 
or not of — * of the houſe,) and thereupon: the 
priſoner hull be bmi to his clergy ; hen. 
monly done. 

And now 1 come to the particular offenſes, "wherein. 
clergy is taken, away from ſuch felonies, where by the com 
mon law and the ſtatute of 23 E. 3. r 

Ang thoſe offenſes are theſe bee tha follow. 


Petit treaſon; - 3» Manſlaughter. 
. J. „ ©. Een 7. Larcing of, ed 
degrees. 

ee chm o th cu 2s they 
are OWN. 

_ Firſt, Petit treaſon, as the ſervant killing his maſter, Vs. 
n that after the ſtatute of 25 E. 3, cap. 4. clergy 
was to allowd until 12 H. 7. cab. ). N 23H. 8. 2 
The firſt ſtatute, that ouſted clergy generally in 
treaſon, was that of 12 EH 7, cab. 7. which yet ext but 
to conviction or attainder, E nn 


* 2 | , 


By 


a 


cc 


Z enacted, <<, | 
hich ſhall be found guilty after the laws of 


| . gp ng houſe or dw 
* owner or dweller of the ſame houſe, his wi 


| or ſervants then being within, and put in fear or dread | N 


< by the ſame, or for robbing any perſon or perſons in or 
near the highways, or for wilful burning — 
| © houſes or barns, herein any corn or grain ſhall bappen 
to be, nor * found guilty of any abetment, pros 
„curement, ping, maintaining or counſelling of of to 
any ſuch petit treaſons, murders or felonies ſhall from 
* henceforth be admitted to the benefit of clergy, except 
* Clerks in holy orders; wiz, in the order of ſabdeacon-or as 
dore; and that ſuch perſons in orders convict of thoſe of 
fenſes ſhall be deliverd to the ordinary, but ſhall remain in 
© priſon, without purgation, unleſs. he become bound by. res 
cogaiſance before the king's juſtices, where he was con» 
« vi 2 two ſufficient ſureties for his good behaviour. 
_  * Perſons attaint by judgment upon confeſſion, outla 
or verdict admitted to clergy to remain in. priſon . — 
20 purgation. 71 | SW; To bang 
_ © Clerks convict, and upon their clergy allowd deliverd 
to the ordinary may be degraded, and then ſent into the 
King's bench by the ordinary to receive judgment upon 
** their conviction, and the juſtices having the record before 
them ſhall give judgment upon ſuch conviction, as. if he 


Thi was continued by the ſtatute of 


This act, tho temporary, | 
28 H.8. cap.1, and made perpetual by 32 H. 8. 22 
by the ſame a& perſons in orders are put into the con- 
dition, as other perſons not in orders, notw ithſtanding this 
ſtatute of 33 H. B. cap. t. or 25 H. 8. ep. 3 
This ſtatute of 23 H. 8. as to all theſe crimes 22 
{2 principals and acceſlaries before the fag, but not 50 


* 
acce 


* Hiftoria Sue orum e 


r 


— — 


But het it exrended to exclude ptincpals and Ateſſaties » 


„ tl in eaſe Where" 
Four "of N YE 


of "cone, Ge, t er- 


5 5 Te burn 

of houſes, murder, 211 * ene ot other 
1 actording to the tenor or meaning of the ſaid fla 
© tute of 230. 8: and! cheteupon arraigned de tand mute 


4 of tmalite or frowart find, or challenge — . 1 * 


®- bore the number of twenty, or do nbt an 
che indifirhent and felony, v hereof he hall ee mae 
Mall be excluded from Ay i _ manner as if he 
' had pleaded 10 the offenſe and been Found gulf abend 
uz to che laws of the land. NIE! 
-- And'provides, © That if any perſon'be'indifled ih a fo. 
A for Reeling of goods in another county,” an 


ER! guilty after due | 


- 
* 


Abe found gulley, re bre challenge abore twenty pe- 


< remptorily, or will not directly anſwer, he fall be er. 
* duded from 'dergy, as be ſhould have been, if he had 
* ürraigned for the robberies or burglaries in the ſame 
hire, where they were dene, if LY examination it ſhall 
% appear to tbe ju ices,” that had he been indisted and ar- 
e rained in the county, where the burglary wis dene, be 
& ſhould have been excluded from his Rs by the ſaid 
4 ftatute, had he been found guilty mere. 
1 ne 2 was — temporary, becauſe bottotmed 
1. that was but tempofary * 

10 85 45 0 her tte was continued all hf 


ut 


made perpetual 
eee it treaſon, (and indeed ge- 
5 in All theſe caſes of the Fete 


theſe nnr T7 
2 a are #8. i 
did extend to appeals, 1 0 e e $4 

ſes deſcribed in that ſtatute, and if they were found guilty 
by verdict or confeſſion, * appellee and acceſſary before 


* 1 1 


ge oor e 5 


were 


rr HS 
ends as th. og of 25 We 9h 3: 
extended only to indictments ,/ and therefore; an 
ſtanding mute, I was to bane bis dev in he 
the ſtatuta of a H. 8. dh. 3. Again. 
2 ee e whe th ory 

wd for theſe: crimes... ot 

| As the law. was chen taken, challengin 
he at bs AT cullnging oboe wen. 
fre , Jandy: olives tic ance Giri now, that 
clauſe; af above twenty mentiond in the ſtatute 
„„ of clergy, er In cala: 

8 as tO point 18 
me OO gp e 
ſerved * n 

But becauſe the ſtatute of 1 U N & M. be ater 


caſe, of treaſon reſtores the ng rag la challenge. of 
ih de & Gull ould ſeem, that i e challenge perempto- 
— leis, eee, 


tor it is now become become caſur omiſſus. 


Ani} thereſuve bythe Binuce'of 42 R WAL cou 4c 


* IF ay ſhould malitiouſly command, hire ur Ty 
to commit petit treaſon, wilful murder, or to do any 
* robbery in any dwelling houſe. or . houſes, ur to do an 
e eee 
© lng-houſe or any part thereof, or any barn then having 
** any corn or grain in the ſame, then every ſuch qffender, 
«1, Being outlawd for the ſame, 275 and 
< found guiley-by ent of law, er 3. Otherwiſe lawfully 
I convict or attaint of the fame, or 4. Who ſhall ſtand 
4 Faux ago © Frome mi od 6 wile 


perſons, or 6, MI 
Mw Sams — ae his clergy. 
But naa, every indictment to oniſt the . 


his clergy muſt run malriam, otherwiſe he have his 
clergy; 1 Els Ny. 183 1 9 44 Nn 
„Ar now. by the ſtature of 1 E. 6, aq. 12 1 bathed, 
© That no. perſon, that hath been, or ſhall be in due form 
* of low! aj ox comrit of munder of dete page er 
"oy whe, | 


(0429, 


* 


- 


- 
- 
= 


the Lame — 


ings or mares; or of felo- 

8 out of any pariſh chutch or other 
church or chapel, or being indicted or appeald of any of 
the ſaid offenſes,” and thereupon found guilty by twelve 
4 men, or ſhall confeſs the ſame upon his or their arraign 
ment, or will not anſwer directly according to the laus 
4 gf this realtn, or ſhall ſtand wilfully or of malice mute, 
„ ſhall be admitted to have the privilege | of clergy or 
* ſanQtuary, but ſhall be put from the ſame, and that all 
* perſbns in all other caſes of felony; other than ſuch as 
«, are before mentiond; which ſhall be arraigned-or found 
e guilty upon their arraignment; or {hall not confeſs the 
„ ſtand mute, or will not 8 anſwer, ſhall 

an 


<* have and enjoy. the benefit of clergy ſanctuary, as 
they might have had before the 24th of Ai 1 H. 8. 
This ſtatute doth not reſtore clergy to the principal in 


caſe of petit treaſon, but leaves the law in relation theres 

unto, as it ſtood before, er ſtatutes of 23 25 
H. 8. tho here be no word of petit treaſon, for if the o- 
r of Maß and my lord Dyer M. 6 & 7 Eliz\ N23 4 
be law, u, that a general pardon of all offenſes except 
murder, doth not except petit treaſon, and ſo petit treaſon 
comes not within the expreſſion of felony, then the clauſe, 
that in al 27 of felony clergy ſhall be alomu, doth not 
extend to allow clergy in petit treaſon. do n 
But if that opinion be not law (a), (as I think it ĩs hot,) 
then the excluſion of clergy from murder by this ſtatute ex · 
cludes it allo in petit treaſoo . 
But if it did not, yet it does not reſtore clergy in petit 
. to the principal (b), where found guiley or attaint, 
e ct .495 247 i vin.04.y4 becauſe 


wW 


e Vide gens Part l. fun dean. | tht Principel) but the frops of our ar 
(b) The words here yz il 04. — plainly — he inte nd 
MS. are {rakes wot array clergy Ir ed to have wrote [does wt reftore ] * 


_ Hiſtoria Placitorum Corond. 3at 


y a | | 
„ That the ſaid act made in the 2 5th'year of King H. 8. 
touching the putting ſuch 3 
1 article, clauſe and ſentence ind i 
touching clergy] e 
« ſuch offenſes from henceforth to be committed or done 
« ſtand, remain, and be in full e e 
manner, as it did before the maki 1 E im 
« the faid ft year of King E. 6. uſe, article or 
ſentence com in the aid aft'o 1 

* trary t 2 

1 this act of 5 E. 6. cap: 10. it hath been taken; 
ande clauſe of theo of 25. cap. 3: touch- 


upon . 


a „ oft of J M'8; « cap. 3. 1s | 
that account wilful ſtands by virtue of that af 
oulted of clergy, becauſe 0 of by 23 & 25 Hs. 
tho no mention be inade thereof in the ſtatute of 1 E. 6. and 
according] 1 11 Co. Rep. 33. Alexander Poulter's caſe, 
de quo i 
ths whole ne ic bels that at this day in 
acts Kebab gee | di iy a; 
1. The principal convict by verdift ot confeſſionas ouſted 
BL ge] cap. 1. both in (een ae ES 


2 fading ene or ot dl ao . 
ng ould of erp 25H 


Nm 7 5 of an ap n Ar 
1 E. 6. cap. 12. doch bor eee, 
petit t 

3- Yet I ſee no proviſion to ouſt clergy of a. clerk at- 
taint of petit ATE by outlawry, but that be may claim 
his clergy and be deliverd to the ordinary, as a clerk at- 

vol. II. 48 raint 


N n N EVE EY * eee * 6 


an "Hiſtoria Piaeicoram Cree 
ee Tree Nb fr thi b m6: prone for, as it 


kams by theſe inter 
. . Ble in u opinion the dane of 3 BG cup. 12, ta- 
bing away clergy from perſons attaint, a3 from 
ſons convict of m | 
is in truth 
petit treaſon, 
by the ie of 1 E 
of wilful murder = 
And the nne at 4 C 5: 
tlergy from the acceſlary befo 
. 
of abſurdity in the accelli 
the principal, 
rute of 1 E. 6. cap. 12. 
in the like caſe of outlaw ry, which 


Grüne egen to take is conviet by. verdict or | 
Ae alſo where here be EE 
wilfully mute. Nt 


away clergy from petit treaſ 
away, as well prog 


n indifiment, not only WHT here the party 


Hiftoris Placitorum ce 343 


*. my * 4 Fa : - N r « , , 
PS } At £.25 »\ g * ' 4 2 | FIT 520% #4543 * 9 


Can erning . nn. wt 0 7 "Omer 
ſtatutes in caſes of murder, manſlaugh- 
ter, rape, and wilful W 7 8 
or * 8 corn. 


1 


22 


r v 4 
dull rely confer bow the pies 
1. Au the common law, and by the ftanne of 3 K 3; 
eee 9 
' 2-/Tho thew-wees, fame gerticulan, atten, aber Jn pars 
asi man omen. Alon... cole. of dawors; ur- 
ders (), yet the firſt general law, that took away clergy 
in caſe of wilful murder ex malitis precegirars. generally was 
23 H. 8. «ap. 1. which extended only to a conviction by 
or confeſhon, and included acceſſaries before, and 
m nne 
2 cap. 3. rn a. 
not to appeals ; to principals ROOT = 
ceſſaries before or after, 
4. But the flatate of 1 E. G. h 12. took a 
from ipals in murder in all caſes, vis, convi _ 
verdict or confeſſion, attainder by outlawry or otherwiſe, 
was, or oor nab anwering (4) bu this a 
1E. 6. extended not to acceſſaries. 


F* 


1. 


Vid 1 K H. 8. nance 
8 ab oo 1 
(6) This Tas. omin the cuſs of be overall, vi f-u50. & in 

ing above twenty, but this our fre 48. however this om is ſup- 


author thinks unnecefl; to be inſerted, — $&@41.&M. cap. y. as to 
becauſe nee 22 E f. cap. 14. neither pe- A a " 


344 Hiſtoria Placitorum Crane 
2 By the ſtatute of 4 U 5 P VI. cap. 4. all that ſhall 


not 
man» 


* 


4 gave 
ing and 


* 


Hiſtoria Placitorum Corona. 347 


4. gave the ſtroke, and B. was preſent, aiding and ubetti 


yet if upon the evidence it appears, that B. gave the ecke | 


and A. was * c. both ſhall be convict of murder, 
for both are equally murderers, and the indictment is true 
as to both, ex malitia ſud Pprecogitatd interfecerunt © mus 
AA wh het 2." ates to bim, 
8 tate of 1 Fac. cap. 8. clergy is ouſted às to him, 
a ſtabs upon any com Gon by verdigt, confeſſion ot 
otherwiſe, and that as well in caſe of an appeal as of an in- 
dictment; but it extends not to ſtanding mute or not di- 
rectly anſwering, for there is no conviction in that caſc; 
and ſo it ſeems as to an outlawry (e). wen 
III. As to rape, by the ſtatute of 18 Eli. cap. 7. If any 
man be convict thereof by verdi& or confeſſion, or be our- 
lawd for the fame, he is excluded of clergy, büt this act 
extends not to a ſtanding mute or not directly anſwerin 
for this is caſus omiſſus (d), and he ſhall have his cl 
11 Co: Rep. 3 5. b. Poulter's caſe, © . 
But at this day in all caſes challenging above ny 
makes nothing either for or againſt clergy, for the party 
not be put to his nor be convict thereupon, but only 
his challenge be over-ruled and he put upon his trial, as 
hath been before obſerved (F), and * the clauſe in the 
act of parliament ouſting clergy, where he challengeth above 
twenty, or the not mentioning of that clauſe makes nothing 
at this day one way or another as to the point of clergy. 
But neither acceſſaries before or after are upon this ſta- 
tute exempt from the privilege of clergy, Y 
IV. As to the caſe of wilful burning 


It ſtands now a ſettled point, that if the principal be con- | 7 


vi by verdi& or confeſſion, or ſtand mute, or will not di- 
rely anſwer; he ſhall not have his clergy, this is the point 
reſolved 1 1 Co. 35. 4. Poulter's caſe, and the conſtant 
practice is, and always hath been accordingly. 

_ 7 


(*) Vide ſupra p. 294. 1 Salk. 334-5 (4) Bur this 


$7] Boe in all Gel. caſes the offender an 
is excluded from clergy by 3 & 4. & cop. 
M. cap. 9. upon an —. 
in an appeal. 


went, bot not ( P. 279. 


* 


* 


general concluding clauſe of that ſtatute 


— —— 


is "Hiſtoria Akers Caron, 


And the ſtatute of 4 U 5 P. & M1 cap. 4. ſtrongly proves 
he law'tp he fox. for clergy is taken away from the acceſ- 
ary before, and it were a ſtrange overlight, if an a& of 
parliament ſhould exempt the acceſſary from dexgy'in this 
+ and yet the principal ſhould; have the benefit of it. 

That which cauſed doubt was the ſtatute of 1 E. 6. 
cap. 12. where it enumerates all the offenſes, "ih pack 
then to be exempt from clergy, and mentions not the calc 
of wilful burning, and enacts, K 2 
< felony the offenders ſhall have cler 


„ had before 1 2.8.” and the firſt | — — 


clergy from wilful burnipg of houſes or barns with cotm was 
a ſtatute made after 1 H. S. an Kum. 


8 2 been three ern given W 0 mi 
1 That this was a felony, that even by the common 
. was exempt from clergy, being an act of 

gre on and this I remember was given by Ny attorney 

about 8 Car. 1. but poſſibly this may be doubtful as 

he fact, whether at common law clergy were not allow- 
able upon this offenſe, and if it were not, yet it is a greater 
doubt, whether that law were not alterd by the a& of 25 
E. = OY 

ro 


wy 

clero, wherein dergy was ſettled in all 
2 r nme 
his i. 


2. Others have agreed, that was taken Swen in chef; 
.caſes of wilful burning by the of 23 fl. 8. cp. 1. 
and 25 H. 8. cap. 3. r not be- 
ing enumerated in the ſtatute of 1 E. 6. is by the 
— 


nefit of clergy : But then they think, that by the ſtatute of 
5 6 E. 6. cap. 10. the ſtatute of 2 5 H 8. ch. 3. is wholly 
| revived, and conſequently now the repeal of the exemption 
of in cafe of wilful burning is repeald by the revival 
of the ſtatute of 2 5 H.8. cap. 3. by the ſubſequent ſtatute 
of 5 & 6R.6. cap. 10. and thereby exemption from clergy 
in caſe of vit buming = ain alf "i 


(*) Pide Part. ne, un. 


— ⏑ ñ 36CE . ̃ ͤ— 
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Hut this hath in it many difficulties. 1. It ſcetiis by the 
whole ſcope of the preamble and che ſtrict penning 
body of the at of 5 & s E. 6. cap. 10. that that ut revived 
only ſo much of the act of 25 H. 3. cap. 3. as concerns the 
aul of felons of their clergy upon examination, where 
robberies or burglaries were committed in forein counties. 
2. Again, the ſtatute of 2 5 H. 8. took away clergy from wil- 
ful burning only in caſes of inditment, and that only 
where the priſoner ſtands mute, anſwers not directly, or 
challengeth above twenty, but the duſting of clergy in caſe 
of appeals, as well as indictments upon convidtion 
verdict or confeſſion ſtood purely upon the ſtatute of 23 H. 
cap. 1. Which is no Where on A the pomt-m que- 
ſtion, and yet that is the caſe, that mult moſt ordinarily 
occur, namely, where the party is convict. oak Long 
3. Therefore the laſt and I think the fureſt anſwer a3 to 
this difficulty is, that the ſtatute of 3'& 4 B & M.. cap. 4. 
taking away clergy in all caſes from him, that tnaliei 
commands, Hires, or counſels the wilful burning of an 
dwelling-houſe or barn with corn, in all caſes of convidtics, 
attainder, landing mute, outlawry, peremptory challenge of 
above twenty, or not directly anſwering, doth by neceſſary 
conſequence take away clergy in all theſe caſes from the 
principal offender in ſuch wilful burning. A 
But quacunque vid dard the law ſtands ſettled, that clergy 
is taken away in all caſes from the principal in wilful burn- 
ing of a dwelling-houſe or a batn with corn, quod vide 11 
Co. Rep. Alexander Poulter's caſe per totum. 
| And therefore I can by no means think, chat outlawry of 
the. princi ani tor wg mice rows ui; clergy, 
for the acceſſary even in that inſtance is exempt from (e) clet- 
Y by4@ 5 RN OM. cap. 4. | wy 


Now as touching the acceſſary by che flature of ( U 5 
R & M. cap. 4. they rr hire, 
| N27 | or 


(e) The MS. has ir [i ! hos the ſta and the ire it 
| bs 1 both tute ſenſe requ 


833 j 
8 4 x : 1 : 
55 \ EY 4 \ 1 1 \ * 
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Y 2. ti 3% 75 Nis 
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1 E ICE 


— 1 A 5 Coro. 


br obo; this fact, vis; n beſore, are exerp 
Fon kb. de of clergy in all caſes. 
1 eee 


er inne 
2 . , 7 IT £7 - $1.5 | 4 n "x re. 
—— 18 "149: (O64 MSDE UTI — | 
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25 —— CHAP: MU VII 
Concerni ne clergy in robbery from che 
. "hauls, or robbery from the perſon. - 


Reg pegs rom he pen and from th 
C 
W Robbery from is a t vat 
the pe renne 
„ ee 
by J in caſe of robbery in ox near the highway 
5 SITS dew, ux 
rs Fm 34 3H. 8. cad. gr en 
64 by verdi . it be in an 
«<P 3 - 
2. By the ſtatute of 25 H. 8. 9 35 « In an ind 
1 „ e, where the patty ſtands mute, will W an- 
Wer, © or challengeth above twenty. 
And in caſe, the Abe were in os pear de highway. in 
dhe county of 4. and he carry the goods into the county of 
B. and there be indicted of larciny, and upon examination 
it appears it was ſuch a robbery — county of 4 that had 
he been indicted in the county of 4. he ſhould have been 
ynfed, of dee the aur, of 23 K 8. 4 . the 
ices of the county of B. ſhall ouſt him of his dergy. in 
county of B. whether he be convicted, ftand mute, 
JP above twenty, or anſwer not * . 
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| And tho this dauſe be repeald by the latute of 1 K. C. 
cap. 12. it is again revived by 5 & 6E.6. c. 10. and 
ſtands now in force as to all robberies, where the party, if 
convict, is to be ouſted of his clergy by the ſtatute of 23 H 
8. cap. 1. 

nn felony, where clergy is ouſted 
by any dae after 23 K K. Co. Re «ap. 50. 115. K 
FC fl 128. 4 ( 

If 4 commit a robbery near the highway in the county 
of B. and take away but to the value of 6 A yer if indicted 
for de n 
death without benefit but if he _—_— 
into the county of C. aden bd and ad 
the jury find him guilty to the value of 6d. —— 
evidence. it a that it was a robbery in the county of 
B. yet he eee eee 
now ſtands, it is but petit larciny (4), where the priſoner is 
not to have his. clergy but to be whipt, and the examina- 
tos glen e is only to ouſt clergy, 
where demandable. M. 3 1 El Moore's Rep. 1.739. 5. 550. 

If a man be indicted for a in via v7 3 
alta vid, or in altd vid regia and be convict, he 
of his clergy by the ſtatute of 23 H.8. bar 4 l be lad 9 
be in vid regia pedeſtri ducent de London ad Iſlington, tho he 
bs 1 adjudged 38 H. 8. 
Moore's Rep. u. 16. p. 5. 
| But i ca caſe f might have tn lid pr hem view 
iam, and he ſhould have been ouſt of his clergy, for the 
work of the flazuts ang. in or aver the highway... 
If a man be robbed upon the river Thames or other pub- 
lic river within the body of a county, this is a. robbery 
upon che king's bighway, and ay be fo aid inthe indict 
ment, and the party ſhall be ouſted of his clergy upon thels 
ſtatutes, and ſo it was agreed in Hide's caſe at Newgate, M. 
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was ouſted 5 any other 
(0) Vide 17 ry 156. 
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23 c 2. for the public ſtreams are highways,” ind hers 
Rove deen nee ®) 

But this Hatute of 25 H. 8. extends not to ſtanding 
or not directly anſwering in an appeal, Is 
of 1 E. ouſts ſuch wider 
' The ftatnte of 1 E. 6. Cap. 12, of 
2 as well in an appeal as ind ment, where" the" den- 
der nds mute, or will not directly anſwer. 

— — 
twenty, neither need it, for, as hath been ſaid P 
be only put from his challenge, and the jury ſhall 
— upon him, and e 

enſue his perempto engin above tw 
db K. na 
+ But whereas Stamp. Lib. U. cap. 42. fol. 129. b. affirms, 
. and in | the caſes mentiond 

„ wherein the offender in mur- 
1. der;-robbery, &c have his clergy, namely, where the 
„e cotowd,-or urid by Forks ® 41 
of the former, for outlawry is an attamder, and tho 23 H. 8.” 
25 H. 8, ſpeak neither of outlawry hor attainder, yet the 
ſtatute of 1 E. 6. cap. 1 2. faith, if any perſon be ataint ot 
convict of murder, Ve. he ſhall be oulted of clergy. 

And the ſame law it is, if the appellee of be van- 
quiſhed in an appeal, for he is thereby curuiſt, and the ſta- 
tute doth not mention only a conviction by twelve men, 
I ET law tab or convicted of wur- 
dey, S | | 


TY 


And thus far concerning principal, YM 
As touching acceBurids by mabticus cottanamdhtht,"þi 
. ſuck robbery, they aro lll ef thep 
70% UM. c 4. in all caſes, namely being 
Jr ak moth che realy anſwering, or outlawd,” G. 


But acbeſſaries after have the benefit of clergy in all caſes.” 

OOO SIE ee eee 
FR aid dt ak ha Gn) hank VA 

1 N 1. Reb: 
(*) Fide Part. . 536. a Supra þ. 270, 
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3. If he will not dire 


pon the benefit of the ſtatute of 21 Fac. and could not be 


ouſted of it by examination, for tho by the ſtarute of 3 9 Els, 
cap, 15. clergy were taken away, Jet the taking away of 
a. le nation in H county extends only to 
robberies, where clergy is taken away by 238.8, but if it 
had been with a putting in fear, ſo that in caſe of a man 
he ſhould have been ouſted of his clergy, it deſerves con- 
fideration, whether the woman, if under 10 5. ſhould have 
been ouſted of the benefit of the ſtatute of 2 1 Fac. cap. 6. 
by examination, tho originally it were a burglary and rob- 
bery. Su de bor infra 221 | 

But theſe ſtatutes did not extend to any ſuch robbery, 
where 1. There was no putting in fear. 2. Where the 
owner, his wife, children or ſervants were not in the houle, 
bur only a ſtranger were there and put in fear. 3. Neither 


« mand, hire, or counſel any 
< any dwelling houſe or i my | 
e eee convict, outlawd, ſtanding 
cc C. = N 9 * BE | 


. It extends to à robbing, wi 


3. It extends io outlawry, which 23 or 25 H. 8, ex- 
1 4. It extends to appeals as well as indichnents ; but ac- 
ceſſaries after are in-no-caſe excluded From clergy.) 1 


(*) Vide Port L. P. $18. 
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I.. Robbing of any perſom by day or night, any perſoh 
being then in the ſame houſe, and put in feat” or dread 


thereby. C5 1-5 | 7&0 *5, 
By the ſtatute of 1 E. 6. ach. 12. dergy is taken away in 


all: caſes, vis, if be be attaint by dutlawry or orhetwils ; 
convict by verdict, confeſſion, or wager of battle, ſtands 


mute, or will not directly anſwer: And this as well in ap- | 


as indictments. | 


If the breaking 
be ſuch a breaking as amoun 
tention to commit a felony, 
be with a putt 


if there be a putting in 
the clergy is ouſted in all the caſes mentiond in this ſtature. 
But in both caſes there muſt be a putting in fear, other- 


ſtatutes of 23 U 25 H. 8. wiz, 1 
clergy, tho there be no robbery, if 
fear. 2. If there be a di 


ceſſary before the fact, tho convilt by verdict or confeſſion, 
and repeals ſo much of the ſtature of 23 H. g. as excludes 
the acceſſary before from clergy. But as hath been ſaid, 
Vol. II. 4 X the 


5) Viz. in caſe of attainder ; io caſe | ty of 
n 22 by outlawry, and alſo in A 
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ting in fear, but not where there is only a burglary _—_ 


but without -zobbery ; but 


his wife or children: 
Waking. 5 U 6 E. 6. c. 
. And the ſame l 
where a perſon ſhall _— EY 

| fair or market, e Owner, 
— in the ſame booth ſleeping 
; Upon this adt we are * <4 
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ſame, but there muſt be alſo a felonious taxi 
as well as indictment. 
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© And if upon the evi 
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night, 


(4) This caſe therefore was not e- 4welling houſe or outhouſe thereto be- 
to be law, Kel. 68. but now by longing, altho it be not broken, nor any 
10 U 11 V. 3. cap. 23. clergy is taken therein. ; 
away from all, who ſhall by night or day (e) But theſe caſes are now provided 
vately and feloniouſly ſteal to the va- againit by 10 & 11 WF & 12 fun « 
of 55. in any ſhop, ware-houſe, bove-mentiond. Pars 
coach-houſe or ſtable, or by 12 Arn. in noris. 8 
+ cap. 7. to the value of 405. in any 
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. lary,” it takes 
not away U from the atceſſary before (4), nor at al 
0 ef ant of fipl burglary without putting 
2. A to the Kin 
in fear, the ſtatute of 18 Blix, tap. 7. cone ay manner of 
clerg from all, perſans,, that f 
bt bog nM 7 g 1 2. 2. 
he be found guilty of it by ot 11 
urgent be ſhall cen it. | e Bo 
But in all other caſes of ; me or not duediy 
ee hi tie hi lr * 
And therefote, if a man be generally indifled of bur: 
2 Vii purſuing che ſtatute of 1 E. 6. cap. 12. vi, 
without alleging in the nflifttnent, that the owner, his 
children or ſeryant were in the houſe and put 1 85 he on 
pays ſtanding mute, dr not een aff 
his clergy, f e Lal where the ind tis pe) 
notwithſtandin fatute of 18 Elk, 7: 9 
"'Hit the ae well beſo irs iin 
ben Sele ooo 
a Ebepe rel vi lrciy & ted: 
II. But now zs to * 
bery in the dwelling tale, al Nen is of rev Ki er 
ther with putting im fear, dr without putting in eur. 
If with puttin in Fear, then” by the flature of 23 H B. 
cap. 1. G25 H g. cap. 3. the bwner or Uweller, his wife; 
children, or fervants 6 


the offender chart * 


of the Ace e 
the robbery, 1 be found gu er E he fame 
feſſion, or ſtand tnure, NY wil Nan y anſwer, 
But by the ftatute of 1 B. 8. — bo is excluded fromm 
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of . 5 yu from he preg 
e beben bens, 2. — by verdit 
or confeſſion. 3» Or ſtand mute. 4. Or will not 
anſwer. This was in effect enadted before by 3 H 87 
but it was neceſſary to be re- enadted here, becauſe 
wiſe the general clauſe in the act of 1 E G. cap. 12. reflo- 
clergy in all caſes, where they had it before 
ws or us pan ne per pg TEENS 
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And the ſtatute of 4 5 N & M. cap. 4. extends not 
to this caſe, for it takes away clergy from robbery of any 
dwelling houſe, but doth not extend to robbing of churches 
of chapels H ee 
And certainly clergy was not taken away in caſe of {a« 
erilege at common law, or if it wete, yet the ſtatute of 25 
E. 3. pro clero cap. 4. teſtored clergy in that caſe as well as 
others, and the ſtatutes of 23 H. 8. G 1E 6. had been 
needleſs in this caſe, if ſacrilege were ouſted of clergy at 
common law, and accordingly is the book of 26 Af 
19. (d), and conſequently it is miſtaken in Puter s caſe 11 
Co. Rep: 2 9. b. CPE ae 
III. As to picking of 


— 
» U 
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* another privity withow his knowledge in any place 

“ ſoever, and be found yuilty by twelve men, or confeſs 

„upon his arraignment, or be ontlawd, or ſtand obfti- 

„ nately mute, or will not directly anſwer, or challenge 

< peremptorily above twenty, be ſhall be excluded from 

F Upon this ſtatute theſe things are obſervable. . 
1. It muſt be taken from the perſon. 
2. It muſt be taken privily without bis knowledge 


in robbery of never ſo {mall a value clergy is ouſted, be- 
cauſe done violently, yet here it is otherwiſe, for if it be not 
above the value of 12 d. it is but petit larciny, for the-ſta- 
tute did not intend to alter the nature of the crime, but to 
Ter ( where it was grand larciny. Co. R G cap. 16. 
p. 68. "WE 1 7'41 : n n a 
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" fc) But if this ſhould be conſtrued 193. Fids contre 10 Ex. Oveer 36s. 
« burglary, as it ſeems to be according but according to Stamf. P. C. fol. 124. #. 
to the book of 22 He. 95. then clergy It was left to the diſcretion of the ordi- 
would be excluded from the acceſſaries nary to claim him or not. Fide Co. P. C 
'before by the 3 & 4 of WW. & M. cap. 9. 5. 114. T7 N 

(4) Vide accordant 26 Afſiz. 25. Corone (e) Vide Part L cap. 44. þ 519. 
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kee ge amt the acer ether before or after of 
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2 af n the ſta» 
tute of 21 H. 8. ch. ). (f. e 27 K. 8. 
cap. 1). clergy was taken 

By the ſtatute of 1 E. 6. . 12. reſtoring clergy in all 
caſes, as it was before 1 H. S. except the caſes mentiond in 
that ſtature, clergy is reſtored to that offenſe. | 
Buy the ſtatute of 1 May. cap. 1. repealing all felonies ens 
ated ſince 1 H. 8. che very abt nf of 2128. making 
this Felony is be 

' Bur by che ſtature of 5 liz, cap. 10. the Ratite of 21 
H. 8. is again re- enacted to have continuance for ever; but 
the kate of np 8 —_ taking away clergy in that 
offenſe is not revived, and OT e 
that offenſe at this day (g 

V. By a ſtatute made the 22 Car. 2. ji clergy. is ta- 
ken bevy from thoſe, that fteal clothes «= racks, with 
G to tranſport them to the king * 

h | 
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22 
— it is — 4 of x lodger 
furniture belonging to 
his ERC becauſe he is not i ed 
with the poſſeſſion, but only with the 8 
and thereſote it was ſelony at common 
law ; vide Part I. 9. — however to 
obviate all doubt, it is enacted and de- 
clared by z C4 & M. 9. That or 
* * If any (fon or perſons ial take & flolen is exc 
© way with an intent to ſteal, — wer to the 
* or purloin auy chattel, bedding or fur- — the 
* niture, which by cone rat or agree - der for ſeven years. 
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fron, landing mute? F nee amen 
outlawry, not directiy anſwe ring. 
1. Eads us rake zury clergy: in bels caſes, from 2 
2 and acceſſaries before the/faFt by exprets works 
not from acceſſaries after. We 
VII As to the ſtatüte of 28 H. 8. ech. 15. concerning 
2 ea the fea, it 
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Sade 8. 1 es urs 
of 1 E S. is general, 0 il other” caſes! r 


allomi as. it was 118. and the exemption: 
was before of 28 H. 8. eee 


ral's juriſdiction, as well as to courts of eoininoh uw. 
3. Thirdly, But us to piracy or robbery upon che. ſen by 
and rovers I think clergy remains thil taketraway 
the ſtatute of 28 Hl. B. and is not reſtored by BS. :c 
12. (ah and the reaſons ure, N IH UW Fires! 
-- 11 Becauſe 1 tuke ir before 1 K. B. there wü 50 
allow / able ſor it at common law, for it was an act of h 
lity, and conſequentiy is not ccuched by the Reatüte cf 
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were allowable in piracy be · 
fore 1 E. l — 2 Pres by the ſtatute of 28 . 


8. rap. 15 ergy ls hu — 1 E. C. therein, be- 
a! i bes ie % d rd . of fag, which d 
common takes 


— only of f. whereof 
notice, but piracy is of another nature, and the wo 


law tykes not notice of it under the name of on, 4 
therefore a pardon of all eloniex pardons s not Pracy: 
Co. N C. cab. 49. p. 112, 113. and accordingly the uſe ry 


obrained in the proceedings of the commiſſions founded upon | 
28H. 8. 

IX. As to the ſtatute of 33 H. B. ag. 12. touching fe» 
lonies in the king's houſhold and proceedings thereupon be- 
fore the lord ſteward” there is a clauſe,” that in caſe of man 
ſlaughter in the king 's houſe tried before the lord fieward, 
and alſo in all other” Giles committed within the "king's 

houſe, the offenders, the aberters, procurers, and receivers 


W ſuffer of eg. of L 7 e . 
11 Wer if 


IL 1441614) 


Vie. — — 11 hp cap. 3. clergy is expreſl 
"EE: e N of 4 away | 1225 a uch by. 4 Geo, b 
thigy the the e e bllng. as no mention is made of 
account Rae from puni 
courts. 


* 


| ua Pico Grams. 551 


la my opinion the ſtatuts of 1 B. G. c. 2. hach. re- 
e e di e, as excludes from clergy ſuch 
olfenſes, as are bot exetupt from clergy b ü E. 6. for theſe 
n and ſuch wherein 
clergy ws allowable before 1 H: 8: * 
neral words of that act reſtore clergy in theſe caſes t 
proceeding be before the lord ſteward by this act 
of 3 38. ch 12. for the words of f E. 6. 12. ate 
. and they are in maria faverabili, 
9 747799 nkik mee, « rr hath been 
ever fayoured in law, and hall de geperally coils 
firued ad now refrained by conſtrufton or interpretation. 


r 


* 9918 * 1 64.4 + ag ©. ou ae , ad . * 8 . » % * 1. 5 


PR eg n le 
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rung 
-Troachivg perfans do be admivad to: dergy, i 
r in the law. Antiently Nuns 
profeſſed were admitted to the privilege of clergy, ho they 
could not be yet they ate within the: 


inmunitas ecclefie, aned kad lee cleryy, 22 E. 3. IA, 
n 


x Una 3 
at this day; the 
TS EA PS; if a woman bg conn 4 


verdict or conſeſſion of ſtealing, goods under f 


104 and above | the value of 12 4. being 


e Kr Gi | ature of 1 f. 6. 
8 Foe 
Wit tho & cap. 48. fol 134.4 
doubts whether that pie of te flare be vor repald by 
r cap. 8. en 
the a the Pope or See 
. EET Eeobia this point, that 
bigamus hath his clergy at this day J. 3 Eg Dy. 201. b. 
Lamb's caſe, for by the *. 2 hs all the 
clauſes in the ſtatute of 1 U 2 8. not {ſpecially 


ted, ar and t — * hy the, exc | 
2 hay e and the i cap. 12. 1 
nee eee 3 
. 
22 at common law, 33 deliverd to 
ordinary had broke the and been aftet 
taken, he had loft the benefit of his clergy, 22 E. 
257. but * that can never — — ſor 
by the ſtatute. of 18 Kl. cap. 7. clerks oonvict are not now 
e to the ordinary, but burnt in the hand and 
OTTEN SW TRIS TT TT en 
Again, Ab was held, that if the priſoner 


not. babitum N tonſur am clericalam, he ſhould not have 
he of clergy, TIS 204. 5 


55 «Lay 


Ane be a | * 
a * Ae 8.4 bur in the in the lik ale in te in pri 


os outlawd for any. felony, for 3 a ſon at the N _ 


pig the bon wee My 2 (b) , 


2 „ . 


the ordinary might have refuſed him, rho b id wel} 


clergy; if the caſe were within cler 
gy} tho he had not H & tonſunum, if he could read, 
neee bins eee ee eee vE 4. 
28. J. 34K 6. 49. 4 . bis (14 NN 43,4: 234 

A man actaint (*) of hereſy, a Jew, a Nut ſhall not 
have their clergy, n 
his clergy. 11 Co. Rep. 29. b. FVulter's caſe. 5 
A Greek or alien, ——— dual Have 
his dect), and bull read in che book of his own country, 
B. Clergy 20. Dre 

Ad, a mani blind Niall have bis 'lergy (6), if be 


—— B. Clergy 21, 22 
H. 1 ee ae icin 
« holy een tha den cnc had bi ley, ſhall be burnt 
„ in-the band wich Mur T, and being after arraigned for 
< any ſuch offenſe, (u an offenſe within clergy ) he ſhall 
„ e toes dreh e bund time... And if 
any man upon a ſecond arraignment for ſuch offenſe claim 
his , as being a clerk in orders, if he have not his 
letters orders," or certificate of the ordinary witneſſing 
* 2 the juſtices-ſhall by their — give him a 
day to bring them, at which ere „mee 
* this clergy chat ſecond time. L 
N us man ſhall be ouſted of bis clergy a ſecond time 
by the bare mark in his hand, or — averment with- 
6 eems, that if he deny 


perſon, 2 —ů—ů 
to be the ſame perſon, before he can be ouſted of clergy. 
The orders, that come under the name of holy orders, 


kes a gnere of it, gf 5567 7 
0 diſpenarion be = cek in or- 
P may be 


manner of certiſ NN ſee 14 & 35 
H.8. cap. 14. and 3 & 4W. A cap.y. 
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proceſa of time that law was alterd, and the court 
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Or a reanſeripe thereel, for the © 
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privilege'allowd dem ten one!: 1 | 
1. A cle u d in nud nafen, herein clergy 


is ouſted bythe ſtatute of 1 E. G. ah 12. as murder; rob- 
bery, c. hath no more pri png cn, ù— becauſe 
the ſtatute makes no exception or him. 
. If a ſtatute be made aſter 1 K. ouſling clergy gene- 
rally, as the ſtatute of 4 & 5'P. N. cap. . 18 » cap. | 
7. à clergymat in orders hath no more Privilege cham an 
other, for the ſtatute provides _ for him. G N C. 
1 5. b. AO 1 S veer it mtu cor mim ian t on. 
100 And therefore, tho the ſtatuts of 2 3-8tcap. 1. and 
25H.8. c. z. * 
petit treaſon, murder, robbery, &a exdepts ſuch are it 
the order of ſubdeacon, or any ſuperior order, and dinects 
them to be deliverd to the ordinary to remain in priſon 
without purgation, or to be degraded,” and then ſent by the 
ordinary into the Kings bench to be executed, it ſeema, thin 
n 1. Becauſe by the ſtatute 
of 18 Blix. cab. 7. all delivery of derks convit to the ordi- 
nary'is wholly taken away. 2. Becauſe in all:choſe- caſes, 
where Prong, is ouſted by the ſtatute of 25 M. g. clergy is 
vuſted by che ſtatute of 1 E. &. cap, 1U. (except burning of 
Houſes, and acceſſaries before the fact, which ſtand within 
clergy by the ſtatute of 1 . C. cap. 1a.) and in that ſtatute 
there is of any prieg fr det. n ct. * 
chere is by 23 H. 8.1 8 5 Mb Sit cle 2 
And eee ne 
wiſe generally taken away by che ſtatute of H U. 
capi 4. without laving' of more privilege to than 
to laymen. 
, 4 Bieas to lde privilige of u fru ile Uf deny; 
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arena ſay, that if he challenge above 
twenty, he ſhall doſe 7 time, becuuſe the 
ſtatute of 1 B. 6 in looſe the clergy in other offenſes 
mentions not that caſey! for in „ above 
twenty, there follows neither penance or judgment of 
death, — 
But indeed the caſe of outlawry e for tb 
in the clauſe excluding clergy the = attainder is in, which 
extends to an outlaw ry, yet in the ſecond clauſe 
cleigy as it was before 1 H. 8. in oller d en 
outlawry are omitted. 8g | 8 
- As to clergy of noblemen. N » 
Buy the ſtatute of 1 E. 6. 0 Peers e 
committing felonies within clergy g may pray the benefit 
« of this a, and ſhall not be put to nor be burnt 
in the hand for the firſt offenſe, without any attainder 
A or corruption of blood to be incurred thereby, and for the 
< firſt offenſe ſhall be deemed, taken and/uſed as clerks con- 
vict, which may make purgation, without any further 
privileg ech eee e eee for 
any cauſe to be allowd or admitted. 
* rivilege of peers to be in this manner 
tute, 1. be penn ichn. 2. Extends to 
wo where a common perſon may have his clergy. 
* To all caſes excepted from clergy by that ſtatute, except 
murder and poiſoning of malice pt 
But it extends not 1. To felon put out of clergy by any 
Aubſequent ſtatute. _ 2. Nor to ny Lack within this ſtatute, 
where he cannot make purgation, as if he confeſs 
the felony, or be outlawd, by the opinion of Stawf. h C. fol. 
e eſpecially at this day, 
when delivery ro he ordinary and purgation are both taken 
—_— 18 Ex. cap. 7. 
N. it was never meant, that a peer of the realm 
＋ be put to read or be burnt in the hand, where a com- 
mon perſon ſhould be put to his clergy, neither is it ſaid, 
de he ſhall be dib by his api of te ge 
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At what time clergy 1s to be allaud. 


Ntientiy the law. vm very unlzrcled 1 5 kan, till 
. and reſolutions 
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Buy the ſtatute of Weſtin. 1. cap. 2. it is provided, Que 
quant clerke eſs priſe pur rette de felonie & ſoit demand per Tor- 
dinarie, il lui ſoit lier ſolonque I. privilege us Saint Elgliſe ev 
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486. 3 K . 15. but his zwods Werd Neid. 

0 Bor this was a great inconvenience to the- 


RE Eu Re eng: 
and beſides pollibly he er be FEE apes =p. 
e 5 in d due e bche eld vis 
550 by Priſor, and the priſoner hath been always ſince 
put to plead to the indichmentz and if convict, then to 
pray his clergy: vide 3 H.7. 12.6. Yai .d fol 13 1.4 
1 1 Co. Rep. Pouler's calc. 

But if the priſoher wil wave chat advantage * 
pray his clergy, be may, for no law ouſts him of it, but 
ae i he indie he ou of clergy, he e 

f * 
4 — — clergy is never unleſs the 
ay SIE kl. po 


1 8 cog 37 this | 
the minifter öf the edntt} and it is not now, as antiently, 
uſedd For the o to demand a el . 
pray his clergy | oy 

e ſs ch Udinary dean wht de pri, 
nor the Himſelf prays his clergy, yet if it appear 
th'the court, that be is 4 Clerk, or be named inthe in- 
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b) : Co. 1 Vide P . n b. 
e, ee e eee 
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— and jit. ſeems ought ex 
to allo Ed eng, Kaner thy ought 
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ater his attainder. | 

N { prifiiner condemted ſhall; in 27 a 

allowd kinkdergy:aindic! de Balve if the judge 

don by e e mes 

6 by t 

their commuſſion. continues, but it eben how how 


. e 
«yet they cannot do it af- 


205. 4. 

A is. indifted of a felony within clergy, and hath bis book 
deliverd him but cannot, read, and the ordinary returns ac- 
cordingly non iæxit, and it is entred of record non digit, and 
the court reprieves him till another ſeſſions, and by that 
time he hath learned to read, tho the gaoler, that taught 


him to read in the men time, wes ſtiefiiiy puniſhable, yet 


he ſhall be admitted to his clergy and be delivered. 27 Aſix; 
44. e by per ae MAH 


ed l Pale br Ach e 
— n! him upon no gh cee ee if eke 
— he hall e eee 
clergy per omnes n H. 6. 49. Con. 20. 35 
"30a an js te king, [which is an atruinder\in 
10%) and ed ben nin, have the privilege of 
"his carte. inp we 44 8. — þ Raft. 
Eur. fol. i. 1:6, 
But 
0 Thiele is in e, Wen 


(*) Theſe points cannot now come in entirely taken away by 5 Au. cap. 6. 
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72 Bur in antient time. he was not deliverd to 
but remanded to priſon till ne 
for returning into the kingdom without 5 
owns Provepry be thouliibo tered on cho bans, LE. 3, 
16. l. Corum 155. Stamp. P. C. Lib. II. cap. 50. but a inn 
rl Wee e fol. 1. b. ex T. 15 HJ. . 2. 

If a man indicted of a + felony within clergy ſtands 
322 Mot s Ren. 1. 73 B. þ. 
t of Rheins fore & dure 
it appears upe 
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| Concerning the manner FUE and the 
judge by and before whom clergy {Fo 
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8 took upon bim, . 
that was to j the competency or  incompetency 
af: che. dark. r wy 
_ touching the competency of the clerk to be 
mitted, and the — or inſufficiency of his perform- 
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Eaſe of eccleſtaſtical law (a 
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the ſtatute of 18 Blix, and 2. Whart/lince. 1 nad one 
1 n before chs dur 


of 18 were theſe. e - mb 8 
q when dergy was grancod, there was an en 
try made by the court of king's bench, E malie ei his per 
e . S. (the ordinaty ar his de- 
N un, wt clericum, prafato or dinario deliberari, ide 
8 _— — 
nario. And n 
ee eee ns rt 
aw og But i ven E. then 
that dati is cminred,” : VU i! wan 
This de form-of the award-in-the king's bench bur 
before juſtices of gaol-delivery ghe entry commonly. is, N 


traditur orulinario, either generally or abſque purgations, As 
che cauſe quite, IC TR Don eee 
213/498 %% A IQ eln 
10 i. When he was fo deliverd to the ordinary, he was to 
remain in the ordinary's priſon ; wx, if committed gene- 
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nb unleſs the king 15; ot DR 9 
2 7 ors priſon, this was not a fe- 


lony within the ſtatute of 1 E. 2. — priſon (*); 
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tion ofthe his-pargatibn; and 
2 here . 


en 
de lbonld upon his: purgatione have tution. 3 
cron. 365. 451. eee 
conſtant! iſe, as appeareth 8 H. 4. 2. 4. 20 
E 4. J. B. Coron. 166. — ene. 
* E. Cros. 2. 1 en; 
Lern by a $97 Bi if be come not in upon 
abe, awarded, if be fied, if he ſtood mute, or chal- 
lenge aborethirey-bre, ar in ll tes abe be orc 
his goods, and ſhould not have reſtirution. upon 
8 Coron. 41). * 


— —— 8 17 Ez. B. R. rot. 
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| „ Kcbe clerk were deliverd. to the ordinary ahſque pur- 
ations, there he continued priſoner during bis life, week 
ae ENR 
as abſolut forfeired, bur alſo the profits of "a du- 
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Raſt. Entries 121. 4. 
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5. Where a man in orders was convict of any of the felo- 
nies ouſted of dergy by 23 H.. .cap.1. — 99 
and the ordinary might 


during his life without 


10 E. 2. Grun. 247. 


IV. Af e dn 8 


bea e e Julien 


purgation, 
degrade . bench to receive 
judgment. 6. If he were only convict by verdict in an ap- 
peal, he ſhould n 12 R.. Caron. 10g. 


regularly 1 


for the ſame fe- 


lony, unleſs it were in caſe, where, he broke the priſon of 


the ordinary and eſcaped. , 20 E. 2. 
v. If a clerk. had bi cergy Jos 
be arraigned for any other oy tu 


his clergy allowd, for by the. 


c. 232. (. | 
ſelony, he was not to 


y him committed before 


0 25 E. 3. cab. 5. pro 


clero, it is enacted, © That he ſhall be arratoncd of all bis 
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he is arraigned and pleads non cuſp. and is found guilty , 
V legit ut clericus, ſed non crematur,” noque ir- 


in the 
from the firſt prayer of his dergy. 
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5s G 11. That 


Nu ſuprs þ. 278. 


Vol. II. 


$96 ine, Plarirorim Cn 


to moe + 


£6 That cotwichſigading ** wok takes 0 geliz 


. 


very to the ordinary, 7 burning in the yet 
| from 
i om 


4 —. 9 in 25 hand und for he 


at all 

That the plea e = 
Heide on 6 pd Ie Wir rtibiiene For tha fees 
lony, as it did before this ſtature, . 

13; Tha if « man by jndified of mounts, and upon 
ply eee . und mat of manſlaughter, 20 7 
clergy, b tho he neither be burnt in the hand, not 

1 Aeg but the court will adviſe upon Hi yet 


bar to a new indi 
che ſane felony, for the priſaner hath 6 


praying bis clergy, which prayer is recorded perit librym, | 
6 de ad a court to adviſe, and their delay in 
allowing him clergy, or burning him in the hand ſhall not 
prejudice the priſoner, 4 Co. Rep. 4 5. b. Wigg's caſe and Hol 
ak calc ru ” * C 7 5.131. (©: War 


x T1 4,3) | . 
3 1 7 


. ee allowd him 


% This 
tiga 7201 laſt berg ſented in a bar to an appeal, altho he 5 
not cald the ro judgwent, 


rhe caſe of Arinſtrong and Lie T. 6 | 
VV. - B.R. ror, 565. Kel. 93. that a 8 aver with a/Curia ad- 
rer e 
has | . 4 q " | „ 1015 


«8 


”* 
— 
— 


rd. | | 

| 4 . : 4 N . 

AY" "1 9 
. # 4 | 07) 2 p „ ; . 
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nab en ae Sumner en ee eee 46s ps = 


«rh coco HA 7 WT Wy £53 1 
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conceruint judgments i» the Rowe a 
ant pia! e 


712 . 
H fate b through the 


TY ego gn that 
ſcycral. capizal, gffeales,, and therein, 

edge ochre ap 

may. give chem, —_— — 

1 une conſidey 

ey ee 0 be ge i a 4 

of any capital offeple- .. * 

2, What when, clergy i is allowd. 

3 What to be given. againſt a 1 haben Soc ided of tr 
ſon, as againſt the king, 

4 Vi robo inen in cals of petit treaſon. 
5. What in caſe of felony, | 
6. Wn hn Os 
I. The judgment hn the acquictal of crifrer is 8. 

ther when he acquitted by ipecial plea, as of ae 

acquit, or of a pardon, Wc. or other matter in bar, or 
when he is acquitted, upon not guilty pleaded ; and of 

in their order. 

If the priſoner plead the king's pardon, ed 
his plea is ordinarily thus, qudrum quidem liter erum domini regis 
(ac dicti brevis, © Thee bes writ of dilowance ata: pleted.) 
pretextu pradictus T. H. petit, quid ipſe de promiſſis per curiam 
hic dimittatur, c. ſuper quo vis & per curiam bie _ 
leis onnibus & fingulis. pramijſis confulerazum eft, qud 
difius T. H. eas inde, fine die, Sc. and in the margin the 
roll there is commonly enterd liter patentes allocantur : fine 


die, 


Es. the be tie 


=_ 


inſufficiens, confiderarum- eft quad querens capias billam, 
e — — 

| cial and not given 
— 


impedis. by IE Ane d e | 
00 — in bank it eos 3 


og — 


upan the, realon 3 


rt as needleſs, - 


1 
2 be * che 
been . 


inſt the incumbent only, 
dor againit the parron, but this was bar, 


E "* 


fine die, 8 


e —— and ĩs acquitted,' antientiy 
was not only, ſuöd em ſnue dia, but ide Y, 
tem eſt, qubd eat inde quietus,” tho it were at the ' 
ide Raſt. Entries y 1: 4. 2 E. 4. in the caſe b ee 
cited; and ſo in the caſe of Sun beſore cited, u. 
H 6 gur. and accordingly H. 3 Fac. B. R. RA. Burri 57, 
Ided tonfideratum eſt, quod jdem I. fit inde quierus, & e fine 
die. Nuſt. Entries,” fol. 38 5. Gal delivery 6, J, 10, 11. 
Vet at common law without the aid of 18 E he might 
be bound to his good behaviour, if it were teſtified ho wW⁰ 
of ill fame, and ſhall be committed till he find ſureties. 
Raft. reg 5. Gaol- delivery 5. * Sd tens 1 
And if the entry were ſuch, I do not think the priſoner 
could ever be arraigned again notwithſtanding the inſufſici- 


the 


ency of the indictment, till that judgment of acquittal were 


reverſed; for eat inde quietus cannot go to the inſt of 
the indictment, but muſt go to the matter of the verdidl. 
But indeed in Vauxe s caſe, 4 Co e 
quit by verdict upon not guilty , the judgment is only 
Ided confideratum eſt, quod prediftus Willielmus Vaux 4 felo- 
— — — 
cat. necnon de | difta  felonica venenatione pradicti Nich. — 
ley maten deen nemines. eidem Willielmo im 
: he was afterwards indi 
novo and pleaded — and yet — 
—— 1 — was put to plead to the 
felony, and had judgment and was executec. 

The truth is the beſt reaſon to maintain that j 
that, which is given by my lord Coke N C. 214. in t — 
In ibe caſe of acquittal the: judgment is, quod eat ſine die, \which 
may be given nel fo the feng the mae, as 


ill chat judgment reverſed by writ of error, 
as — — in Vauxe's caſe was one of 
hardeſt that ever I met with in criminal cauſes, ſor where 
the priſonet excepts to the inſufficiency of the indiftment, or 
tha court doth it ex officio, the r 4% d in- 
inde ad. 

„„ SK. nes 
he muſt plead to it or conſeſs ir, and there is no 


expettant. gratiam regis. 2 
| Dad if Sem by: d ee ere be found e 


kild & thief, that aſſaulted him to rob him or to commit a 


burglary, which is not felony, he ſhall neither be arrai 
yr ripper 3 NRA WA I 
{ed without any j 


"Bur if he had been indifted: of murder 8 
and upon eee 


e 


guilty ſe defendendo, yet the judgment given thereupon, 


expettes gratiam regis is 2 
ment. Co. P. C. cap. 


II. The 3j 


eee 


ä — 2 — — domini regis de 


codem Johanne, ſi quid pro ſe habeas vel dicere ſcia, quare cu- 


ria domini regis hic ad judicium & executionem de co ſuper vere- 


dictum 

cer, trait cidem Johanni — — 7 
| idem 

i ms ſte nn Ts rin 


adictum 


non debeat ; idem Joharmes dicis, 


execution is accordingly enterd, & inſtanter crematur in manu 


. 2 


ſhall be quid en ind 
quietus,' and it is 2 diſcharge; and if he be found 


bar to another ind 
101. — 214. . 1 


M clericus, & petit beneficium clericale fibi in ed parte 


"1 FR 
— X 
a 


And if be 
A 12 
- 


cale . 


' writ'or' certiorari to the 


then the entry is, Es quia per 


Hiſtoria Plac itorum Coronæ. 397 


E ſuper boe viſit & per curiam hc plenivs intelleffis omnibus 
V fingulis promiſſis confulerat. eſt, qudd predifius E. D. ducarut 
per viceromitem cum. Middleſex, or per mareſcallum bujus curie, 
or per conſtabular. turris London uſque mareſcalciam We. or uſ- 
turrim 1 „or uſque gaolam domini regis com. predifti 
cus ares priſoner is in cuſtody,) Er de inde per me- 
dium civitatis London directe uſque ad furcas de Tiburne tra- 
hatur, '& ſuper furcas illas ibidem ſuſpendatur, & vious ad ter- 
ram proſternatur, & interiora" ſua extra ventrem ſuam capian 
tur (c) ipſoque vivente (d) comburantur, & capus ejur ampu- 
tetur; & corpus ejus in quatuor partes dividatur, & caput & 
quarteria illa ponantur ubi dominus rex ea aſſignare voluerit. 
But if the priſoner be in the king's — the judg · 
ment be given in that court, the entry is, qudd prediftus J. &. 
mini regis coram ipſo rege, & de inde ad beum exec 
tionis, vocat. St. Thomas Watringes, trabatur, & ſupra furcas 
ibidem ſuſpendatur, and fo forward as in the jud 1 
Thus the judgment was enterd againſt Barkly a ſeminary 
prieſt upon an indictment in Middleſex, P. 38 Eur upon 
the ſtatute of 27 El, But the bügle gn a woman in 
all caſes of high-treaſon is to be drawn and burnt. Co. . C. 
211. + as g . - i» Y } > | J 
Upon an indiftment of treaſon for counterfeiting the 
king's coin 5 judgment is only, as in petit treaſon, vic 
duc atur gaolam domini regis de Newgate per vic. com. 
2 — G inde que ad furcas 1 & 
ibidem ſuſpendatur, que mortuus fuerit. | 
And the judgment againſt a woman is alſo, as in petit trea« 
ODE 4 0 | 
This is agreed s, bur as to clipping or impairs 
ing of coin [there hath been ſome ue bid likewiſe as 
to counterfeiting of forein' coin made current by proclama- 
tion, becauſe theſe are new created treaſons. Co. N C. N 17: 
Vol. IL 5 1 But 


(e) Secrets membra entur is others tantamount are abſolutely neceſ- 
here ſometimes inſerted, . caſts in ſary, otherwiſe the judgment is erranious. 
parliament p. 187. but is not of neceffity, See 2 Salk. 632, Show. coſts in parka- 
vide the ſentence in lord Derwentws- ment p. 127. Rex verſus Walces, 
ter caſe, State Tr. Fol. VI. p.16. (e) N. Edit. $5.6. 

(4) Theſe words iffoque vivente, or 


\ 


ESC. 2. > -- 4. 33. 


398 Hiſtoria lacitorum Corum. 


— 


hg 


Baut yet in caſes of clipping 
the ſtatute of 5 Elia, cap 11. 
ment is now ſettled to be only 
caſe of counterfeiting of the coin of the kingdom by ag Eg. 
de proditionibus, and this was agreed, and accordingly judg- 


or waſhing niade-ereaſan by 
.& 18 Elia cap. 1. the judg> 


drawn and hanged, as in 


ment given apainſt two Frenebmen Hill. 25 Car. 2. ( ac- 
cording to the book of I. 6 EM. Dy. 2 30. 4. 
And with this agrees the reſolution of 24 M. in juſtice 
Pil man's reports cited 2 Co. Inft.. p. 635, A prieſt drawn 


and hanged for clipping the 
y _ within the ſtatute of 2 5 E z. but 
H. 5. 


was not held to be 
made ſo [by the ſtatute of 3 


king s coin, and; yet clipping 
cap. 6. according to the 


common opinion and the recital of the ſtatute of y HN (g), 
and ſo repeald by the ſtatute of 1 Mar. cap. 1. yet even 


while that ſtatute of 3 H 5, was in force, the judgment 


only drawing and hanging in that caſwmee. 
And upon ſearch of precedents both in the king's bench 


and at the Oh Baily, tho ſome precedents were of Kae 
drawing and quartering for clipping, yet the moſt 
were only drawing and hanging 5 | | 0 
And upon the reaſon I think, that in caſe 
terfeiting of forein-coin made current by 
treaſon by the ſtatute 1 Mar. cap. 6. and the clipping 


ion, made 
or 


waſhing thereof, likewiſe made treaſon by 5 and 18 EAA I 
think there ought to be no other judgment but drawing and 


hanging, for by the proclamat 


on and the act of 1 Mar. it 


is now become as the coin of this realm, and it were an in- 


Oy for a man to be hanged and 
counterfeiting forein coin made current by 
interpretation of the ſtatute of 1 Mar.- and 


ad for 
— 


drawn and hanged for counterfeiting the proper coin of the 


kingdom. 


For counterfeicing 


| 8 Bellew & Norman. 1 Ven. 2 54. 


In the original MS. the words in 
this place are, Sy rhe ſtatutes of 5 & 18 
Eliz. according to the common opinion 
and the recital of thoſe toto ſlatutes; but 


it appears by what follows, that th 

ture of 3 1 was intended here to 

mentiond, nor is it recited in the ſtature 

of 18 Hlis. but only in that of 5 Hlia. 
(b) Vide Part I. 5. 33. 


treaſon, namely dueing and hangings ok by the 
hook of 2 H 4. 2 5-4: (i, and the record of -that:\caſe, tho 
my lard Coke excepts againſt it in F. C 5. ſed de his vide 
r 16. 5. 187. nan ens 
7.1 Ahe petit treaſon is for a man to be 
drawn and hanged, op — drawn. and burnt, as 
alſo in high trenſon, C PC N ſor the other judg - 
ment is unſeemly for that — * nn 
e H als 2 n 
The — felony is, qud ſupow 

datur ir coll, \quonſque en fuorit. il Url 4, 
"Bur eee be ontieds oh canton Gloagy: tho there 


. —— utlegauus eſt per judicſum coronato» 
rum, yet it is — 22 — 
9 

he is brought, n n 
indicted. and outlaw. N ir N 6. 0h 
And this judgment 4s. as well to be given 8 
— anhiins in caly/of felony, nine 
otherwiſe by the court, or executed otherwiſe. by he ter 
C. P. C. b. 211 * ne $a; | 3 2 

VI. The judgment ime dure at m 
e iſoner ſtands mute of malice 
upon his ainnignanine arab Da directly anſwer, for: 
on challenging above twenty his ——_ 
over«faled (H, and the trial proceeds)  , + 

W „ 
1 — ey runs be 

have his judgment of penance: ( 
well in an a e 
. — Be. Maſha, 34 a1 2 

The entry of the judgment is thus: 

.  Br:quaſitum eſt curiane ab co qualiter ſe velit ind} acquictare, 
qui cit; qudd ipſe now wal ſe ſuper aliquam juraxam paris $0 
nere, mifi folummodo in Deum; tune tune inſuper dictum eff # 54 

mori , 
; 


curiam hic, quod neſt alter by bac parte — 


() Clement Peyrtenin's caſe, vide | 1) ee Ae. 
Part I. t. in notis, . 174. ( Supra p. 268, 316. 
(k) ide Part I. . 5or. 


to be made by the court, where 


2 " Hiſria Blochoritn Cori, 


e q19d non vult indy denden bo ble pant an ride, 
ided confiderar' eſt, qudd idem R. B. ducatur ad priſonam mareſ- 
calcis domini regis coram iþſo rege, & ibidem. nudus prater bac- 
cas ſuas ponatur ad terram ſuper dorſum ſuum directe jacens, & 
r in eudem po- 


die qua rar non e 
fic vi vendo 
And if he ind wholl SA N 
. edicta | 
-quidem R. nibil v en 9 — 2 
captd inquifitione per ſacramentum 12 Oc. f pradictus R. loqui 
poſſit, vel j prediftus R. pradicto dis Cc. loquiutius 
dicunt ſuper ſacramentum ſuum, prediftus R. roar yr 
2 poteſt fs velit, ided idem R. ut ipſe 
qui em recuſar, hoc n ad panaw Ge. ut ſupen. Caralls 


Gennes alſo the jury were e 
| þ mals credatur, bur that was „ 
dictment (o), for the indictment itſelf carries a probabili 
refaſing bio — when joined with his own wi 
N To" d . forfeits his goods 1 5 


VII. — — fect to be whipe, or 
5 by way of — (p)- : 

VIII. Judgment in miſpriſion of treaſon is farkicure of 
all his E 
r 

d hegten in thckbr » nd imprſrment 

"Rea „ CHAP. 


* 


Vide e; RE Sec 4 Geo. 
e 0 6190 mee pn, Bo Ws 


0) Vide thee of Thomat 4 bs 38. 
ee, . 


— * A 
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Concerning giving of judgment, by whom 

D 


„ 


af 5 +» « - 


. | . N 
nn. Wen My 4% Wanka . dog. ooh WF .. + 
HAT courts have juriſdiction in cauſes criminal and 
of this Part; I am now to conſiler' when 
833 a conviction before 


| all ; 
be indifted of felony 
and ter miner, or gaol-delivery, 


n 1 5 1 


3 Hiſtoria Placitorinn. Corte 


he ſhall be diſcharged and proces made out againſt th oe 
thus it was done in the caſe of Jau pare, Lib. 


Nacitor. Coron. n. 7. Who was taken " wtlegar. 

and pleaded he was not the ſame = vg; . war 

7 . 

K . 
EN 

Browne's caſe. , 


e br ls man, ie kur 


EC not 2 


del ben hallt the court, and came in and rendred him - 
ſelf upon his Eamanm A 
his ſlandiag mute. 10 E 4. 19. % (| 3:34:40 

| And that Im ones che fame law is wher 
© party is outlaw or abjured, and comes by capias wtleg 
other - proceſs. into the' king's bench, road og mwah 
what he can {ay why. execution ſhould not be awarded a- 
gainſt him upon the record removed, which 7 H. 6, 2 5. 4. 
A Cores. :44; is called an arraignment; if he confeſs himſelf 
to be the ſame perſon, execytion ſhall be awarded; if he 
deny himſelf to be the fame perſon. and the king's attorney 
cotifaſsit; he-ſhall-becdiſe p if tho king's: 
iſſue u eee if the 
x by an inqueſt 
hrs : uide 8 HA. 3 U 18. mannes 
10. 4. 19.6. M. 5 Car. Croke, 5. 196. Coxe's caſe, 
I ar-iſſue be joined in the court of king's bench in an 
——— 
either upon a recond r or re- 
moved thither by certiorari, the uſun courſe now is to try 
it at cha bar, or if it were removed; by certiorari out of an- 


„ 
*d 4 648. 


68.8 —— to che 

was originally taken, S 

ceed therein, rer. „ er rid 

after iſſue joined in the king's ben cht 

* n did; wide: this 
tranſeri to be tried ni 

a well i a indlttnt ts nappa, and u Y * 


thereof the court may g judgment of dah or e 


according to the v 2 quod vide 


But whether they might aquie of tr thre hat 
been . of opinions, vide 2 & * 


121, 131.6 but by the better 
10 E. 4. 14 l 4 Ch. Inſt, 160. 1 igen 
lon at the ſuit of the lng, che plan be noni d . 
3 22 B. 4. 19. 4 ( 
It hath been held b y ſom, chat juſtices of t ung i 
pins may by ries of the ru of 3751 de finibus 
_— _——_—— , 
2 judgment of elons, vide Stamf. F. C. Lib. II. 'cap. 5. ful 
57. K but yet that hath not been uſed, neither is it ſafe to 
be practiſed without a commiſſion of gaok-delivery: " olds 


ſtar H. 5. flat. 2. 7. 
ce ele bene law flew of uri col 
tering 
ben du of che Kings, bench A tos be tried, 
more than in other ordinary civil eauſes, for they have 
the eranſcvipe'of Me End defore ther] rl del, 
n aud co rent che t 
with the verdict indorfed upon the pate (J) 
> 'But e ee 4H 6. cap.1. 
bete power in al] caſes ef felony and treaſon to i 
ment of ei 
their i ions, inqqueſts, and juries are taken, and 
and twee to award” erseutlün co bs made by forcy'of t 
ſame judgments. A in 
e eee bos din not yorker wp i 
err n e 
* 115 MOTH A v3 40 
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(*) Vide bra P. 4t. (t) Vide fupre g. 40, 
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| Comterning executions. irt. ft 


© 4 


. 5 f 


Mven of what concern this i m 
under the former chapter, and . 1 ſhall be 
brief in it. T ſhall conſider, © 2 
1. Who may award execution. 2 80 
"= eee 3 BY 
3. By what warrant to be made.” e 2 moth | 
4. By whom it is to be done. 
8 In what manner. : P 
6. Concerning PRs or poi & judgment * ex- 


ecution. 

1. As to che fiſt wels k bach bee diſparthed in the 
former chapter, Ws that may give Judgment may” award 
"therefore the cure court of king's bench upon a” habeas 
age and a tertiorari to remove the body of à prifoner” und 

MATE 833 or attainder befbre them 


N 
8 * * 
Px » 4 ** * - % = 
: | . — . o - o v+* . * 7 515 
” X 


= matter, becals the the 
| ff, 0, wg. — : 
« the 


, ſons condemned yet in a T 


. terwards a certain un judge, w 
| © ont” inquiring into the reaſons of the 


« * perſons ee ba chaing, kk 


5 2 done — 1 
* to his re the perſon ſu to 
de — alive. oy 


—_ 


Cp * p * — * * * 
1 * i 


43 £5550) 


. * 0 *, — ö 


can ſay why execution ſhould not be —— 


4 ä ——— ů ů 


= 


alata); eng be 
We 
in 1 


y {ay he is another 
perſon, may be taken upon it, and that iſſue ſhall 
be tried before he ſhall have execution awarded againſt him, 
and if he ſtand mute, mene whether it bo. of 


king's bench, 2 felon 
brought in habeas corpus or capiar lg. he be de- 
og ny dw 7 why execution ſhould. not be a- 
warded againſt him, hi Md work eden ar. 
raignment; for in theſe caſes, 1. He ſhall not be concluded 
by the return of the ſheriff from ſaying be is not the fame 
perſon, that was outlawd, and upon that iſſue may be 
jied, and i ſhall b. encerd of recond und tried (*), unleſs 
e r _ N e IG He 
2 


® i tho ak n Okey, and Corber. 


— Gar DJ -4 he 5 N ; | 
may have che king's 3 In caſe of an out- 
1 . 


2 — en e 
n — dns i the cal of Dn Dane 1 - 


proced:. W ee eee ib : ORR 
I alleged, 8 yrotoudced 
=_ be was in priſon in the tower of London, Er ſtatin quefitum 
3 eſtab co per cur. I babeat aliquid breve de errore nacne, qui di- 

cit quid non; ideb injunitum oft cidem David ex gratid per 'cu- 
riam, quid ipſe breve de errore in bc parte habeas amùm do- 
mino rege in odabis Hillarii, and upon his failure a ſecond and 
a third peremptory day was aſſigned him, at which day he 
T 


pite 
| ht, for if the court 
43 — Trice 
W then rl allow him « d e ee 
ror, but may Po" FA 1H. 5. e 
Collin's caſe, "vide Co. .C. 2. 1 

If either the Mantelf, or an n 
form the court of any error in the wry, the court ax 
1 —ů — 
and in the mean time reſpite execution, but if 
yor_ his. writ in cet dime, execution _ 
* 

IU. By what vans the nate © 0 be made 


In ; 
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In che king's — — 
but an award of the court upon the judgment, "viz; Et dice 
tum oft mareſcallo, 52 
U NN 
2 in theſe caſes, for that court 
never gives judgment any, that is not in cuſtodia n- 
fate Arte „! p11 te 
dern | precedents , vide 3 H 7. 7.4 M. 5 Car. B. R. Go. 
. 176. Coxe's. caſe, and ſo was directed by the court upon 
view af the precedents themſelves mentiond in my lord 
Coke's book e N 1e. 
B. R. in Brown's caſe (a.. 

When an attainder of felon dien or geg neff. 
bleman, the judgment is pronounced by the lord high ſtew- 
ward, and the warrant . 
and ſeal in his own name. — ROY — 

When judgment is given over 

terminer, regularly the — execution ſhould iſſue to 
ho Of e n names” and weder" ne Babb 
three of the commillioners, whereof one to be of the 


before whom j t was . EC p. 31. but by u- 
ſage (as far as 1 
leaving a 
(') 


as can learn of late times,) i 6 now bey 
by leavin CO e their" Judg- 
ments 


. wen hin og \of death before puer of 
delivery, the way is either to iſſue a precept to 
b che e 

and commanding execution to be done, or other- 
bc by an award u the record; — — 
| aten cominspradif, t -e e ee 
— 


ae une ce io nen dane: , but after judy 
ment enterd the ſubſcribes à calendar in paper, 


recting the judgments of deliverance of the parties 
A get mmm 


5 Vol. I | [4 EM 
RA 195.1 Viat. 145, © (*) Supra 5. 31. 
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„Only Ralo would never; ſubſcribe any ſuch calendar „ 
but would command the ſliexiſt openly in court to take no- 
tice of the judgmencs and orden of what kind ſcerer, 8 
| command the ſhefiff to execute them at his N F 
Ihe reaſon of the difference between juſtices of gaol«deli, 
very and of gyer and terminer is this; all the precepts, that 
iſſue at à ſeſhons of cyer and terminer, as fon a wanire far 
tins tales Vc, ought in true order of la to be by precept 
in the names and under the ſeals of the juſtiocs, but the 
precepts by juſtices of gal- delivery need not he: otherwiſe 
than by a ſimple award. upon the wells Leb praccmum oft ui. 
cecomiti, qudd venire faciat bic Oc. ix. en wot oh my fy 
IV. Drake officer een h 40 N ee 
Regularly the officer, that is to make the — 
that officer in whoſe, cuſtod 3 
time of the judgment given, for into his cuſtody hel is to be 
een judgment amn till 
A Therefore, os JH, at: the fellions. of 
| W 18 . g — 
gealdel very, the execution is to be made by.the! ſheriff, or 
| under-ſheriff or deputy, for regularly he is. in his cuſto- 
2 ordinaril Ys hut —— nyt the Tower: of London, 
.(which is oftentimes the caſe 2 indicted ſur great 
treaſons,) and he be arraigned before juſtices of ger and ter- 
miner, he is 0 ought before them by 4 precept to 
.the Confiable of the Tuma, (which is an exempt priſon from 
eee We ee ee oy 
commonly. xemitt „andi the precept or. warrant 
7 the e or conſtable of the 
Tower it S. purauant; tot judgment, ux | 610 
E. ducatur per prefatum locumtenem turris Ae ad 
. dium turrim, & deinde per medium ctuiumis Lond; dirocte tra- 
barur uſque furcas de Tiburn de. And thus it was done in 
the caſes af the traitom at the poder trenſon 3; Ju. Rut u- 
ſually a command. or precept is made to the ſheriffs of Lon- 
don — Middleſex to be alliſting to the lieutenant. 
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* Il che priſoner be atraitgneil in the kings bench eithet᷑ for 
treaſou or felony, he is ori ought to be firit commit 
ted ta the „and by him is 2 be brought to the bar 
upon his trial and judgment, and ti him he is ti be remit» 
ted aſter judgment till execution, and vhereſoerer the fo . 
lony or treaſon % mitted, yet the marſhal is to make 
execution, for; he is in this cafe the immediate officer: to 
the court, and the DN 1 -vichs Tg, pak wy 
ſheriff but af the marſhal 2 +: v2 : 
Andi therefore the entry in this 5 5 Glony 3 5 ER Lie 
tum oft mareſcallo, Quid faciat executionem periculo incumbente. 
But in caſe of high treaſon the marſhal is mentiond in 
the very judgment, "viz; qu, ducatur per prafatum mareſeat- 
lum uſque priſonam mareſcalli mareſcalcis domini regis, & de- 
inde . . ſancti Thomas e trabatur & ibidem 
pendatur Nc. thus ig judgment, P. 44 E- 
2 againſt al 2 B. R. againſt 
Tipping, T. 39 EK. B. R. again | 
ed the: cas of e dr Wee kad judg> 
ment in the ki bench for felony upon the ſtatute of 
3 H.7. for an e committed in Middleſex, and wr 
preſented and convicted, the execution was made by the 
— n e ee ts 
Surrey | 
Only in theſe and: he like, caſes; the court gives ordet to 
ihe ſheriff of the peer ect Ne ande, 0 
be aſſiſting to the 't in 469 
e r 
Fs. the rare e enen * 
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quouſque fuerit mortins. "wo Mo did rh wed 
Ide ſheriff may not her the! — alike doth, it 
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+ If the p be hanged and xe down and revive again 


— a hanged again, for che judgment is to be 
eee 


The in deen ee complicated, ix, hang 
ing, RB 

3 but the beheading, for this is 

part of the j eee iq e 


of it remitted. Co. RC. N 52. aa N Ert 
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on een 
| Cancerni ng reprieves before or after . 
| ment. 
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| I. Ex mandazo regis, thus we find it done in 3 H. 7. 7. 4 
tho. ore genus, or by ſome meſlage, or by ſending his ring, 
but at this day it is ordinarily fignified by the privy ſigner, 
renne A 

II. Er arbitrio judicis. Sometimes the judge 
Rene — 
or the evidence is uncertain, or the indictment inſufficient, 
or doubtful whether within clergy ; and ſometimes after 
judgment, if it be a ſmall felony, tho out of clergy; or in 


order to a pardon or tranſportation. , aye. Jug «22.6, and 
theſe arbitrary reprieves may be granted or taken off by 


* oo oo ol. delivery, altho their ſeſſions be apr 


() vids Coron. 323. 
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Hitori Pſurirorum ne. 413 


er Hviſhed; "and" thus by reaſon of bommon uſage, By. 
| YOU ave tt res Wext af 07 7 lh 1 
III. Ex neteſſitare"legis;” which is in caſe of pregnancy (e), 
where 4 Woman is — bf felony or treaſon. Cb. F.C. 17. 
Sransf. N C. Lib. III. eh. 
1. Enſeimure"'s no ground to ſtay judgment, and there- 
fore if n Woran cbnbick be asked What the can ſay why 
r not be given, enſeinture is no cauſe of ſtay; 
ought” again to be 


ben judgment is given, ſhe | 
manded why etecution ſhould not be made, and there ſhe 
i 


may allege enſeinture in retardationom executionts. 22 
Coron. 180. | | | 

2. Buſeinture is no cauſe to ſtay execution, unleſs ſhe be 
enſeint with a quick child, or which is all of one intend- 
ment, if ſhe be quick with child. 2 2 Aſiz-7 1. Coron. 180. 

When this is objected in delay of execution, it ought 
to be inquired of by a jury of twelve diſcreet women, and 
their verdict is to be recorded, and according as they give 
it the execution is to proceed or to ſtay. Ibid. 

4. This privilege is to be allowd but once, for if ſhe be 
a ſecond time with child, ſhe ſhall not thereby delay execu- 
tion, but the gaoler ſhall be puniſhed for not looking better 
to her. 12 A 11. Coron. 168. 23 KN 2. Coron. 188. 

5. If ſhe. be priviment enſeim and not quick witch child, 
and only fo found by the jury of women, that is no cauſe 
of reſpite; but I have rarely found but the compaſſion of 
their {ex is gentle to them in their verdict, if there be any 
colour to ſupport a ſparing verdiQ. | 

6. This reprieve is or ought to be a matter of record, 
and therefore I have always taken it, that altho ſhe be 
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deliverd before the next ſeſſions, yet the ſheriff ought not 
to make execution after her delivery, neither ought the 


ge to give ſuch direction upon the reprieve granted, 
Oi thi text en the be 8 be called to 
Vol. IL 5N ſhew 


e) Thus it was by the civil law Dig. ror J 35. vide Brod. de Coron. cap. 
Lib. XLVIII. cit. 19. de Penis l. 3. and J. 11. Feta Lib. l. c.; $. 15. 
alſo by the laws of William the conque- Part I, P. 368. 
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| 177 
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Spinſter applicable to man or wo- 
mam, but yeoman not. 6. 
Single woman a good 2 
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Indictment againſt peer good with- 
out addition. io 2. 10. 
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indictment only againſt him, 
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fore 28 M 8.” they proceeded 
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peace, terminer, and 
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vil amerceable only in caſe. of | 
death of a man, but in o- 
ther felonies; as theft, tho thief 
not taken, no. amercement or 
other penalty at common-law, 
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murder. y 450 
In appeals, juſtices of 4 = 
may inquire of abettors, 
give judgment, and if i Vir 
nonſuit , arraign iſoner at 
king's ſuit. ' II. 4, 149 
May allow clergy to a convict of 
manſlaughter gn appeal. #6. 
If appellant die or releaſe, tho 
. appellee be indifted alſo, yet 
on nonſuit of -plaiatiff, pro- 
ceeding for king ſhall not be on 
indigent, but appeal. II. *149 
What cauſes of abatement of ap- 
as IL 149, 150 
W ſtricken in one coun- 
44 in another, appeal in ei- 
1 | of death by 2 
| writ, per- 
Wn is certain, but in a 
peal of robbery writ general, 
and it appears not, w | 
are till declaration, 221 
Auterfoits concitt and tlergy bad 
. good bar to indictment or 
for ſame crime. II. 251 
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For reſtiturion in appeals of rob- 
bery. Vide tion. 

For appeal of rape. Vide Rape. 
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appeals. Vide Cozoners. 

For © proceſs 4 al. Vide 
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For appeal by approcer. Vide 
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arraignment on appeal. 
Arraſgnment. | 


Appꝛover. 

Coroner has power to take his 
accuſation. II. Page 67, 227 

Approvement deſcri II. 67 

In diſeretion of court to admit 
him to approve or not. II. 226 

Admitting approver long _ 
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may be. II. 227 
In what ſuits. IL 228 
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| II. 228, 229 
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* —_—_ of it. 
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coroner. IL 229, 230 
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Vol. II. 
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Page 237, 238, I 598. 
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fame county, where court fits, In caſe of appeal and indictment 
or if before juſtices of aſſiſe, ha- for ſame offenſe , where there 
Ving alſo a commiſſion of gaol- 
delivery, Plaintiſf ſhall be | ; 
wich arraigned on this verdict. If indi manſlaughter, 
* | II. 151* | and coroner's inqueſt of mur- 
But return of reſcue of- felon, or | 
| breach of priſon, — 
to arraign party upon. b. 
TEE RENE 
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Of what parts arraignment of a 
priſoner conſiſts, II. 318, 219 
If priſoner hath any matter to 
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II. 220, 249 
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9 


or ref. 


- pauit ind In de Two PARTS. 


Re ME rr 


Prifoacr. ſhould not. formerly. in 
any caſe have had 8 copy, but 
Rn IL 


| jury, wherein the 
—— may be * and 


to anſwer ſame felony. 
da 


ſed —— any ws 
395 
* of afſiſe cannot wa 


K.'sſyit on nonſuit — them 
on return, 0 1 II. 404 
ſhall be treated 
— — Vide 
For arraigumeut — acc 
Vide Þ 


Page 336 


e Soch 


Where a bing 
een ade, Ker 3. 74 


Warrant not expreſſing 


eber eſo min 
n bt open dages. $77, 


1 584 
One tak 4 n, 
re how to be 


78 
if roſeued or withully le * 
eſcape * reſcue, nat 


ny, 
2 juſtice s 8 


Ganges, to pke all Cr 


_ t lies 2 one taken — 
of rule iti B. R. of 


on; contra 
ſame iwport. 380, 886, 587+ 
J05,112 


| Juſlice may iſſue warrant for 


ary | ircaſon, Ds oo 


— — — 5 * 
— 


4 Tan B L E T7 the Principal Matters 


difference, where returnable 

_ nerally, 7 
tice who _— not in elec- 
before whom 


382. II. 112 
e 
k bee, or againſt 


tion of 


* clared, and 
| Jos my be broke open: 459, 
18 4, 95, 11 
N e 
i oner, he may 
9 outward doors to take bom 


If warrane direged to five belli | 
| two or three may execute it. ih. 
I 


| Sheriff or-bailif, on cap. e- 


, and 8 
he muſt be carried before 
e county; but if & yen wa 
: in proper county, he eſ- ify contents. 459 
- "tape ito the foreign, he may What tufficient notice of a mans 
be brought before Juſtice of ei- being a conſtable, G. 46 to 
ox. 2 H. 9% 1153 {- 864 
C e hath on nme of peace may gran # war: 
purſuit and in forcin on probable ſuſpicion, and 
* * county, whether he — may be broke -open. by 
| wor 2 1 
Warrant, te . 590, 5 
Ea For what end conſtable, or. - 
May be diretted to u pri man, other, during affray, may 
but he not compellible to exe- | open doors, ; unleſs. one 
|... - J. II. 110 grrouly wounded or e 
cer refuſing or neglecting may | * * 95 
be indicted. © 405 Of what aten ann. —— 


| 77, 9K, 203, 203 

Where conſtable ex officio, may 
"break open doors to take felon. 
II. 90, 92, 202, 203 

Where conſtable on ue and cry 
may break 'open doors or not. 


II. 102, 103 


What at previous to breaking open 


dara private and 
and ne ne 
NETS * 


' : thn 
| On 


nals in tbr Two. PART 80 
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— capiends doors | 
| pot hp books apes Tr 


Whether on an aſſray out of view, 
 hecanarreſt without warrant. #6. 
Where private man may arreſt | 
without warrant, whether fe- 
lony done. in ſame or 


What party ful 
oblige con 
Juſtice to he a 


ing preſent may impriſon A. till 
Vol. II. a 


|, 285 


before 
. oe 


cue 


. f. . 
e . 


15 * 


II. 78, 79 


innocent my lets him 


But ia caſe of a felony, tho party 


being duly Gel * 2 
Oo not * 
g pa e 7s 
m 
N 1 


ing is to do to 


e to aſſiſt. 
uainted by | 


with whole caſc. 


not. 587, 588, . 76 Juſtification. in aid of conſtable on 
A. wounds B. C. be- 


ih. 
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A TAE of ithe Eri ncipal Matter 
« \ciouſly-reſorting with women] „„ e * — 
of it fame'to u houſe ſuſpeQed A felony in ſact muſt be dont, and 
and w —— — 
h it is iſſuabl 8 I- 
Conſtable, officer known 2 
preſumed af fufhgi 


© but with ſuſpicion. i . 
Where felony done, he may ex 
» officio arreſt and impriſon till 
\- felon can conveniently be con- 
veyd to a juſtice, or common 
deal. 2 L 
All one, whether felony done in 
- ſame vill; or in any other vill 
or county, if felon be within 
vill, where be is conſiavle. #6. 
oo fon 

and, if | „in- 
dlictable. | 1. 7 
Not material, hecher he ſaw fe- 
lony committed, or bath it by 
complaint and information; in 
boch caſes bound to take felon, 
and ſearch for him within li- 


mits of his juriſdictiou, and to © by vill, where apprehend- 


' raiſe hue and cry. ib. | "ed; but by ſtatute by priſoner, if 
If a ſcleny done, A ſuſpecs B. | able; 7 bow levicd. 
on probable „and ac- e eee L008 IL 96 


on 

1 * conſlabje, and requires | Commiſſion iſſuing out of Har- 
Fr his aid, conſtable may 8 i 
bend B. tho ſuſpicion ariſe in 
Ait. 1 ib. 
But A. ought to be preſent. #b. 
He ought alſo to inquire and ex- 
mine circumſtances and cauſes 
- "of ſuſpicion of 4. which tho 
be cannot do on oath, yet ſuch 
information may make it con- 
l | 


: — 
m— ws 


. 
— 


.  roftatnd in the Tw L 
1 the ARTS. - 


and cry upon him into any 
county. II. 115 


Fuſtice's warrant ſufficient cauſe | 


of ſufpicion and purſuit: 0. 


One having warrant to arreſt ſor 
felony, Or. cannot make a 


Warrant to another as his de- 
puty, or command another to 

execute it in his abſence. jb. 
Warrant directed to a known of- 

ficer, enough for him to ſay, 7 
| &c. 


8 | IL 116 
officer to acquaint 
with what be arreſteth him for. i 
A warrant of a juſtice may be ex- 
ecuted in a franchiſe, II. 116 
If juſtice hath juriſdiction, 1 
err in granting his warrant, of- 
fieer in executing it . 
| | 119 
Yet in ſome. caſes, as touching 
rates for the poor, tho he hath 
juriſdiction by 43 Els. officer 
9 
rant, where none ought to iſ- 
ſuc, becauſe a circumſcribed ju- 
riſdiction. II. 119 
After arreſt officer forthwith to 
bring party to gaal, or to ju- 
ſtice, according to warrant. #6. 
When he hath brought him to ju- 
. ice, yet in law he is in cu- 


| ſtody; till either juſtice dis-] 


Vol. IL 


executing war- | 


| dee committed, II. Page 
. 120 
Vide Juſtice ot Peace. | 


| Where hi/ling peace-officer is mur- 


der or manſlaughter. Vide 
Murder and Banflaughter. 
ere kiliing q felon, that re- 

fiſts or flies, before or after ar- 


n vide 


| vide Sammitment, ue and 


Cry,Juffſfication, and Peace- 
Se * 


2 Arſon; 3 
Definet. 566 
Felony at common law; irreple- 

viſable by ſtatute; antient jud 

ment burning. . 
By 8 H. 6. letters of menace were 

treaſon. 


| . 56 
Not faid in inditment 4 
man but domunm. 10. 


What ſhall be ſaid domus. | 567, 
. . 568 


3 
Where felony; or not, to burn 
a barn or out-houſe. 567 
In Northumberland felony by ſta- 
tute to burn a ſtack of corn. 
68 


| ' þ] 
Burning houſe of another, felony ; 
but if tenant for years burn hi 
own. with intent to burn an- 
othet's, and none but his own 
is burnt, only a miſdemeanot ; - 
contra, if houſe of another 
burnt. | 367, 568 
Sing, fire to a houſe 2 
any part, no feiony; 

era, i part barn felony b 
common law. 568, 569 
Muſt be a wilful and malicious 
569 
Y.'s houſe, 
ih. 
Where 


burning, elſe onl treſpaſs. 
A. intending to bur 
burns Cs; felony. 

5 R 


| \ Clergy allowd 


— . 
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out-houſ, 
Where trig bad . 


be ouſt of clergy, "4g 


or not, Page 567 1057 
Lea oy, before ouſted by 78 
P. & M. 572 ot 575 
Whether attainder by outlawry 
formerly duſted them of chern. 
57 

Whether men in orders convi 


e eo Mp, 574 


Where one enters on 


aa le, where | 


Mkt wit | 


dae Vide Pynlpt and 


alpen, Vide Commiſſton, 
5 Dyer and Ter · 


None to be attaint without being 
_ "- arraigned. 344 70 350. 
to one attaint. 

| 521 | 
Whether outlawry is an attainder. 
321. II. 350,352 


Vide Foxfeſture. 


Anterfoits acquft, attaint o 
* "conviit, Vide ö 


Pins, Uerdilt, 


zl 


1 & ſhows 


of juſti ſub- 
82 j ce not neceſlary ; 


O baild bg cuffedidy con- 
ira of one let to mainprize. 


Page 325,620 
r 


| mw 397 
Bail antiently taken in no ſum cer- 
tain, but traditur in ballium to 


J. & which is the uſunl form 
ivil acti II. 125 
'z now 


In cv fon tis bil omni 
in uſe. 10. 


double the fans Pk the form 


What the words ad fandum juri 
import. II. 126 
Form of the true and regular bail, 
where an — or in 
upon a warrant iſſues under 
hand and ſeal of the perſon, 
who takes the bail, for his in- 
largement, called liberate. ib. 


ib. 
If 


> 


ys 


8 


| and/brought into B. R. or ff. 
ſions to be bailed, then himſelf 


d ſalſo bamd. II. Page 126 went, 


Sometimes rerognizance fimple, | 


with a condition added for: his 
appearance, and ſometimes von- 
dition containd in body of re- 


cCognmance. | 1b. 
When any is baild for any miſde- 
— either on re- 
turn af hubrat corpus, or o- 
.  therwiſe, return or record 


: 


e 60 aſter judgment, or 
bail — by ſtatute. II. 


command, not bailable 
de homine replegiando, 
B. chancery 


in bailing them. 
1 IL 127, 128, 136 
Who bailable by common law, or 
not. H. 128, 129 
Expoſition on 3 E. 1. II. 127 0 
15 136 
B. R. may bail in any eaſe what- 


Common writs de homine 


— 


. 130, 131, 132 


yet by 


ando, or de manucaptione di- 


rected to ſheriff, 


IL 132 


- Some-erimes not bailable for the 
beinouſnels, other for the noto- 


ſoever, either in treaſon cr mur- 


| riety of them. 


ib. 
Perfons 


— — — 


_—_— * 
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perſotis outtawd not bailable by 
3E I. II. Page 132 


If an outlaw of felony be on 
à capias unganum, und plead 


common fame may be oppoſed 
againſt their bailing, unleſs they 

_ © ſhew reaſonable evidence to 
ve their innocence. 1b. 


Nor perſons approved, except ap- | 


1 tor cad, or hath waved 
or perſon accuſed 
be of good fame. 10. 


\ 


SM 
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92 


45 


Tis 
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Ly 


leaded, he ſhall. 
pies Feed ber offenſe,” where- 


ought not to loſe life or 


If tenor of mittimut be to detain 
one without bail or mainpriſe; 
3 — 1 

ö baild. 1 
ies 
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ing by one juſtice, and gives it 
to two juſtices, w one of 
the it limits their pow- 
dy law, and takes in 3 E. 1. as 
the direGory, ho are 


A 
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cion 
but by two juſtices, one of gu 
rum, both to be preſent 


Fiat 
Til 
111 
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Ice. 
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en dene by dim. 
MO _—_ II. Page 139, 140 
Wherewiit JG. 1359 2 M441 
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BL 


beally-prin- 


If committed on one of age of diſ- | 


eretion, both felons; otherwiſe | 1. | 
K the da aid ſtay till night, 


Watching at your * pech 
and makes party a+ principal. 
14139, 334, $55, $63 | 
Hamſouchen explained. $47 | 
In a vulgar [how bur- | 
glary underſtood. 


' burglary. * 


How indictment mult be. 10. 


2 | 1 


16 TG. 
Both breaking 


be ny the night 

"he in th mig, 
Bur if hole broke one night, wit 
intent to enter another, 


3 2 


tring muſt 


Buggery 
* cial ouſtdofclergy by 25,8. | Burglary by 


and oe ee a chamber - 
dcor to ſteal, ib. 


- then fical and go way, not 


© burglary; contra, if he open an 


Servant in the nige 
' - latch of u ſtair 
| | | enter's his maſter's chamber to 


548 
Diviſion and deſcription of legal | 


549. II. 360, 361 | 
1. nul bein the night. 549, 550 


l 2 
— 4 


they come the next night, and | i 


commit felony” thro the hole, 
burglary 


551 | 


Auen barely coming with in- | b. 


tent to commit it, ih. 


between 
law and fact. 
93 — 


* 


Taking 


351, 2 


r P 
containd in the Two PARTS. 


e of a cup-board or coun- 
ter fixed to the houſe. Page 
: WA $543 355 
A. with intent to rob B. breaks a 
hole in his houſe, B. for fear 
throws out his money, A. takes 
it and carries it away, whether 
Wha! prring hand; hook oe pic 
hand, or 
"within wind, burglary: 553, 
| 355 


But whether 
and bullet coming in be an en- 
, to make it burglary. 555 
4. ſends infant of ſeven years in 
e 
livers goods to A. ary in 
A. tho child, who made the 
entry, be excuſed. 555, 556 
So in husband, where wife in his 
preſence, and by his coercion 
commits burglary, tho ſhe ſhall 
bo | / 
r 
| entring a church. # 
May be committed of a houſe, 
tho all perſons out. es / 
So, if one have two houſes, and 
live in them- alternately. 10. 
A chamber in a college or inn of 
court, a manſion-houſe. 522, 


Muſt be laid demum 
and not dimm. 550 
How indictment laid for breaking 


lodgings of a ſervant of the ## 
at Bal 525, $25 
Whether it can be committed of 
a lodger's chamber in houſe of 
another, and whoſe  manſion- 


ſhooting without, |- 


527, $28, 556 | 


A ſhop is parcel” of a manſion- 
houſe. Page 557 
A. demiſes to B. a ſhop parcel of 
his houſe, burglary may be 
committed of it, if leſſee or ſer- 
vants ever lodge there; contra, 
I they only work there. $572 


Where out-buildings, as barns, 
Gc. 3 of manſion- 

houſe , burglary may be 
committed of them, or not. 558, 


mit à rape, tho per a/cuns no 
, yet otherwiſe. ib. 


by 1 E. 6. and by 


18 $49, 555, $62. II. 360, 
| * 361 


1 


11 Acceſlary 
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 Acceſſary before not oult eil late 
act]. II. Page 361,363 


46 5 P. & M. extends not to 


z 


+: bing of deus. 


| ——Kobbjrg one in his vwel- 
© I{nghoule;" the owner, Cc. 
- rhereſd, anv'put in fear, | 
In _ _ or verdifts, drt 
© "fefſion, ſtanding mute, cba 
Your tha even, an} he de 
| retth anfiwer ing) erg taken 
_- away." 518,46, 562. II. 351 
Acceſſaries before in all 'eafes a- 
© foreſaid' out on indiftmenr, in 


wt caſes only in app en | 


3 wy 361, 563 362 
23 % H. 40. . 

require ſtealing 8s well as 
breaking. 3563. II. 352,361 


| Expoſition on 25 H. 8. as tg ouſt- 
ing clergy in a ſorein county bd 


| revived by 's'& 6 E b. and 
now in force. 318,785 $36. 
IL oh II. 341, 346; 351, 352 
In 23 M8. **"faving for clerks, 
* "bur by 1 E. 6,” equally exempt 
with gt - $17 20 521 

ow one atramt. {2 1. 
ergy Wyr2997 fc 1, 5 


Vins 


Braking a houſe by day 2 


nigbt with intent to fal: 
-" any one being therefn and put 


* 


E 4. both iv appeals ang in- 
; ments. 520, I 353, 369, 
361 


1 S +. 


St cpetial or improper , Qs 
les, v2 larciny N A. 4 


We enger c be in ae hee | p 
ee ene 


rout aim in the Two. PARTE. 
How indictment muſt be laid. An actual breaking, ſuch wats 


at dl. Page 334 make a burglary in the night, 
A thief coming -intp the houſe by 2 taking required. Ne 


doors open, breaks a chamber- 527, ** II. 356, 357 
 _—_— breaking — 8 N — ot le 
A this in any e made 
2 whether breaking a cheſt | after.. 122. II. 363 
not fred to the freebold-be fo. Entrin by the door open, and 
| $23, $24; 526, 527 ing open a cheſt and ſtcal- 


ing goods to the value of 5 5. 
hot ouſted by this ſtatute, nor 


2 doors open, 
and g open, unlocking 


or unlatching an inward door, 


and ſtealing goods to x f. ouſt- 


ed of clergy on this act. #6. 
Where a ſervant ſhall be'Taid to | One breaking open a houſe by 


| _ breaktbohpay cont! Big 54, a be: none being therein, and 
355 my « Toa, chamber- 

| A ſtranger only bein in tho houſe, eſt, took out 

. clergy not ouſted. 1 355 


T heme, he that 
aanmme ne 
57-218 | n Sen 1 35 

17 89990 1 | 
Robberp/to-the-value of 54. but 
..of —— dwelling · — ho op out- 


CES 


Principal ouſt by 39 Elis. 1 
nn 2 [rill late 


: panty 
* convict of ſimple lareiny, 
but not on the ſtatute. II. 3 56 


nnr | Canon F 
* $374 563 


a lids 
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Canon Law, Vide Laws. 
Capias. Vide > ond Pur 


Eee 


Ce cauſes not capital, 
| as indictments of riotscom- 
mitted in Hales, may be re- 
moved by certiorari into B. R. 
and when iſſue joived, it may be 
tried in next Eugliſb mn 
well as in a ge minus. Hage 
157 
Whether it lies into ales on in- 
diqtment of treaſon or wer 
and for what ſpecial 
but not for trial of the fa but 
it ſhall be ſent down by mitri- 
nus according to 6 H. S. 158 
A felony or treaſon committed in 


am, a certiorari lies to | 
R. out off 


remove it into B. 
Dur b. a ene 
be girected. 

But if party plead not 
| wall be be Ln down 
be tried, | 
Indidment of treaſon, or Klon 

removed out of county by cer- 
tiorari, and party pleading, 2 
cord ſent down by miſe; 
be tried; judge of uf 
may on that record 
trial, judgment and / 
5 uſes of e By 


6 Hb. n ruftices, x a 


well of gaokdelicery, as of the | 


„and enables B. R. to 
ſend to them the record irfelf, | 
and by ſpecial mandate to com- 
mand them to to trial 


127 


Tiqcrari to certify record, and 


Po | 


to 


a 


Aa arid 

ſtices, before whom indictment 

taken, to proceed, if no iſſue 

joined. II. Page 41 

Appeal taken before coroner, cer- 
tiorari how to be directed. 

II. 67 

If a certiorari iſſur to remove. re- 
cord, and habeas corpus the 

body, yet in felony, tho they 

be returned and filed, court 

may remand him and record 

by 6 H. 8. but in other caſes 

record cannot be remanded, but 


they muſt proceed * 

| I 
But if body removed by Al 
corpus, and record by certiorari, 
and the record not filed, tho 
— 

a may iiſue. 1b. 
If cauſe and body be removed 
into chancery by habeas corpus 
and certiorars returnable there, 
they may be ſent into N. R. if 
cus by only be returned with 
es by habeas into 
1 over to 


ar a Cer- 


thereon commit or bail. 11 


Where B. R. cither en indi 
ment taken before them, or re- 
moved thither by certiorari, 
may iſſue cap. and exigent into 
any county, II. 198 

Barely on return of outlawry. on 

certiorari without exigent in- 

dorſed and 

With certiorari, no writ of eſ- 

cheat lies ſor the lord. II. 206 

But if certiarari directed to ſhe- 
riff and coroners, and exigen? 
be extant in court, and they re- 

tura 


turn this outlawry, poſſibly this 
may be a ſufficient warrant to 
enter it on record, as à return 

on the exigent. - IL Page 206, 
207 

Certiorari to coroners to remove 


outlawry after partys death, | 


n 
For what „i 
writs of certiorari IL 210 


Wich writ of error, quad coram 
coli reſidet, formerly went | 
certiorari. ib. 

Habeas corpus removes the body, 


* the record; court on 
return former cannot give 
any judgment, or — 


record of indictment without 


and court belozy may | 


in 
civil cauſes, for therein it is a 
ſuperſedeas. II. 210, 211 

Certtorari's to remove indi 
before juſtices of by 21 

| Fac. to be deliverd at quarter- 
ſeſſions in open court; recogni- 
zance in what penalty, and 
with what condition to be en- 
tred into, otherwiſe not a fu- 


perſedeas. II. 211 
By whom r 


To whom to be directed, 
it iſſues to remove indictment 


taken beſore juſtices of a con- 
y palatine, or the * | 


cinque Porte. 

If they return privilege'of county 
palatine or cinque pores, it ſhall 

not be allowd, but an alias cer- 


tiorari iſſue, with a — * | 


and party | 


produce their charters, w 
Vol. II. 


by ſuch exemption is claimd. 
II. Page 212 
Delivery of it doth not hinder ta- 
king an indictment after. ib. 
Indictments taken after teſte of cer- 
tiorari, and before or after de- 
livery thereof, ought to be re- 
moved; and if court below pro- 
ceed afterwards, 
void; and juſtices belory in con- 
tempt, whether they proceed 
at ſame ſeſſions, of private ſeſ- 
fions after, II. 212, 215 
Certiorari to remove all indict- 
ments againſt 4, and H. removes 
all indictments wherein 4. and 
B. are indicted, either alone, or 
together with any other. II. 212 
Where one indictment is againſt 
divers men, and the offenſes are 
1 in — of . 
againſt divers perſons for ke 
ing ſeveral diforderly — 
certiorari removes it only as 
to thoſe named in it; and as to 
- | the others record remains be- 
low; but contra, if juſtices per 
- manus ſuat proprias deliver 
the bill into court againſt them 
all, as they may; and a record 
be made of that delivery. II. 214 
If divers be indicted, and one ten- 
der ſecurity for coſts, it is ſuf- 
ficient. II. 212, 213 
If indictment be at private ſeſſions, 
mit ought to be deliverd into 
quarter - ſeſſions, but delivery of 
certiurari at private ſeſſions clo» 
ſeth hands of juſtices, tho al- 
lowance of writ and tender of 
ſecurity muſt be by ſtatute at 


. © quarter-ſcſhons. II. 212, 213 
Feme covert not within 21 Fac. to 
. find ſureties. II. 21 
If certiorari to be allo 
proceedings of juſtices after co- 
ram non judice. ;" : ib. 
50 Removal 
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Removal of indictment of force- 
- « able by proſccutor, not 
within 21 Jac. II. Page 213 
Indictment — entry at 
1 the and reſti- 
tution „ and after ſeſ- 


— | 
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a attem to 
ſleſhon, he wa 2 
as he can, for he hath the 
protection of his houſe to ex- 
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What party reilhg 1 u 0 do, 
and what duty of conſtable 
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fayour of life. and liberty it is 
fit that the court proceed to 
trial in order to his acquittal 
and inlargement. 33,36 

One during his inſanity commits 
homicide or petit treaſon, and 
recovers his underſtanding, and 


"46 
No — whether phrenzy 


vided fact be —— one while party 
under that diſtemper 

Madman cannot » 4 per eleftio- 

nom, or tntentionem. 36, 37 

Such inſanity, as excuſeth in 3 
micide, excuſeth in treaſon. ib. 


Jury way ind one mas compes 6i- 
ther not guy, or the matter 


| {= OY: 28 


_- N 


- 
* * m * 
1 | - . 
: - 
- 
4 " k 4 
* ” : 


. > 
Tenorantia corum, que - quis ſtire 
tenen, now : ib. 


acceſſary without notice. 323 
Every man within vill bound to 


| notice. 461 

Sufficient notice that a man is a 

n. 

Dr 
Vol. II. 


1 . N cbntain in the Two PARTS. ' 


a ſecond commiſſion, (nor of 
rumours and ) the like 


penam. | 16 
In all caſes of infancy; Or. if one 
le to commit a felony 
be indicted by grand inqueſt, 
and thereon is arraigned, petit 


rance Infant, Ring, Sager 
and Servant Neceflity, Pa · 
rent and Child. 


6 I. Indidment. 


* — — —— aa — -» —— pw ———p—«—ẽ— — 


a tt. — — 


_— 


3 Tah LE 7 the Principal Matter s 


amy ſhall be laid to be contra 
 dominum ſumm, and not natura- 
| tem,Gc. but ſhail conclude con- 
tra ligeantie ſus debitum. ib. 


For compaſſing wir wh "bing, 


queen, or prince, ho 
4 — Gs 
vert- act to be ſet forth. 108 


The overt-a& to be ſet ſorth in 
purſuance of the treaſon alleged. 
180009. 1287 

Several overt-aes may be laid, 
and proof of any of them main- 
tains indictment. 122 
An actual rebellion or inſurrection 
muſt be expreſt in indictment 
by the name of lecying — 


| Indiment for counterfeiting 


what kind of coin, tho u- 
fual to expreſs ine numbers, un- 


1 II. 187 

For ipping or impairing. coin 

Ge. Tena the words of 
5 6 18 and conclude 
cr man Pre nd thi 
not in caſe of clipping 

| —— but alſo che coin of 

- 2230 


II. 190 


328. 
Indictment againſt receiver of a 


catiſa. 
traitor muſt be ſpecial 


ceipt, and not generally that 
n 2 


of the re... 


he did the thing, which may be 
otherwiſe in caſe of a procurer, 
counſellor or confenter. Page 
238 
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